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VoLuME 65° MAY, 1948 


Bank Denied Right Set-Off Corporate 
Reorganization Depositor 


well established that bank deposit made the usual 
course business may, upon the bankruptcy depositor, 
appropriated the bank and applied the payment 
debt due the bank the depositor. corporate 
reorganization under Chapter the Bankruptcy Act, 
remedy created amendment the Act and governed 
its provisions, not bankruptcy proceeding but special 
proceeding which has for its object the rehabilitation the 
debtor. differs from bankruptcy that contemplates 
the conservation the corporation and the continuity its 
business and not liquidation the assets. 

The continuity business pending reorganization 
obviously essential the accomplishment the object 
proceeding under Chapter the Act. This continuity 
decidedly advantageous, except where bankruptcy ultimately 
results, not only the debtor but also the creditors. 

seems apparent that the continuity business and the 
rehabilitation corporation, the ultimate object the pro- 
ceeding, would seriously impeded, not defeated, bank 
were permitted appropriate the funds deposit general 
bank account payment debt. was held, therefore, 
that the recognized principles equity prohibit the allowance 
this case, the debt adequately secured and there proof 
that the debtor insolvent. This was the opinion the 


NOTE—For similar decisions see Digest (Fifth Edition) 
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District Court New Jersey, the case American 
Coils Co., Fed. Supp. 728, written follows: 


This corporate reorganization under Chapter the Bank- 
ruptcy Act, 501-676. The matter before the Court 
this time the joint petition the Debtor and the Trustees 
compel the Lincoln National Bank Newark, hereinafter identified 
the Bank, surrender the Trustees certain funds the Debtor 
which were deposit with the Bank when the petition for reorganiza- 
tion was filed. The Bank has filed answer which admits the 
essential allegations the petition, denying others, but disputes the 
right the Trustees the funds, asserting right set-off under 
Section 68, sub. the said Act, 108, sub. 


Facts 


appears from the documentary evidence before the Court, 
and the parties, that January 29, 1947, the Bank 
granted the Debtor loan the sum $100,000. The Debtor exe- 
cuted and delivered the Bank note and mortgage, the former 
evidence the debt and the latter security for the loan, under the 
express provisions which the debt was liquidated monthly 


installments. The monthly installments, except that due October 
31, 1947, four days after the petition for reorganization was filed, 
were paid regularly. 

The note contains the following clause: “The Indebtedness 
shall immediately become due and payable, without notice demand, 
upon the filing petition against the undersigned under 
the provisions any State insolvency law the provisions 
the Bankruptcy Act 1898, amended, upon the making the 
undersigned assignment for the benefit its creditors.” (Empha- 
sis the Court.) 

The petition for reorganization was filed the Debtor and 
approved the Court October 27, 1947. The petition disclosed 
assets and liabilities, exclusive capital stock liability 
and earned surplus, $376,800.92. There was then deposit with 
the Bank, the general bank account the Debtor, the sum 
$31,219.23. The Bank, asserting right set-off under Section 68, 
sub. the Bankruptcy Act, supra, applied the full sum deposit 
part payment the balance due the loan. 

Section 68, sub. the Bankruptcy Act, supra, permits the state- 
ment the account between the estate bankrupt and creditor and 
the set-off the mutual debts one against the other. well estab- 
lished that bank deposit made the usual course business may, 


upon the bankruptcy depositor, appropriated the bank and 
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applied the payment debt due the bank the depositor. New 
York County National Bank Massey, 192 138, Ct. 199, 
Ed. 380; Continental Commercial Trust Savings Bank 
Chicago Title Trust Co., 229 435, Ct. 829, Ed. 
1268; Studley Boylston National Bank, 229 Ct. 
806, Ed. Citizens’ National Bank Gastonia Line- 
berger, Cir., 522; Doggett Chelsea Trust Co., Cir., 
614; Widetzky Pilgrim Trust Co., Cir., 108 647; 
Cusick Second National Bank, App. 16, 115 150; 
Tyler Marine Midland Trust Co. New York, Cir., 128 
927; Potts, Cir., 142 883. The courts bankruptcy 
have enforced this right set-off even where the debt the bank has 
not matured. clear, however, the instant case that the liability 
the note matured upon the filing the petition for reorganization. 


corporate reorganization under Chapter the Bankruptcy 
Act, remedy created amendment the Act and governed its 
provisions, not bankruptcy proceeding but special proceeding 
which has for its object the rehabilitation the debtor. Lowden 
Northwestern National Bank Trust Co., 298 160, 163, 
Ct. 696, Ed. 1114. differs from bankruptcy that con- 
templates the conservation the corporation and the continuity 


its business and not liquidation the assets. The provisions Sec- 
tion 68, sub. the Act may not invoked its application will 
defeat the ultimate object the proceeding. Cf. Lowden North- 
western National Bank Trust Co., Cir., 847. 


corporate reorganization governed exclusively Chapter 
the Act, Section 200 which, 600, expressly pro- 
vides: “Where not inconsistent with the provisions this chapter, the 
rights, duties, and liabilities creditors and all other persons with 
respect the property the debtor shall the same, before approval 
the petition, bankruptcy proceeding before and, 
upon the approval the petition, bankruptcy proceeding upon 
adjudication.” (Emphasis the Court.) This section, which 
clearly determinative “the rights creditors and all other per- 
sons with respect the property the debtor,” limits the applica- 
tion the general provisions the Bankruptcy including 68, 
sub. thereof. 


continuity business pending reorganization obviously 
essential the accomplishment the object proceeding under 
Chapter the Act. This continuity decidedly advantageous, ex- 
cept where bankruptcy ultimately results, not only the debtor but 
also the creditors. seems apparent that the continuity busi- 
ness the rehabilitation corporation, the ultimate object 
the proceeding would seriously impeded, not defeated, bank 
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were permitted appropriate the funds deposit general bank 
account the payment debt. our opinion that the recognized 
principles equity prohibit the allowance right set-off 
corporate reorganization where, here, the debt adequately secured 
and there proof that the debtor insolvent. 


Conclusion 


The right set-off asserted the Bank will not allowed for 
the reasons herein expressed. The Bank will required surrender 
the funds deposit, when the petition for reorganization was filed, 
the Trustee. 


Cashing Designated Agent 
Payee Not Entitled Recover Check 


Where plaintiffs, who did business “National Check 
Cashing Service,” brought suit recover against defendant 
maker $1,000 check which had been made payable order 
corporation and which had been endorsed plaintiffs for 
$995 without knowledge that there had been failure con- 
sideration, was held that the plaintiffs were agents the 
corporation and consequently not entitled recover. 

this case prior the cashing the check plaintiffs 
resolution had ‘been passed the board directors the 
corporation designating plaintiffs act its agent and 
representative with respect collection commercial paper. 
could not shown, therefore, that the delivery the check 
plaintiffs and the giving the money them the payee 
marked finality the transaction between the parties that 
the acts were not parts the comprehensive agency set forth 
the resolution pursuant which the transaction occurred 
whereby the payee remained the principal and the plaintiffs 
the agents and representatives the payee making the 
collection. Accordingly, was decided that evidence failure 
consideration was competent and properly admitted. 
Cohen Friedberg, Supreme Court New Jersey, Atl. 
Rep. (2d) 561. The full opinion the court follows: 


NOTE—For similar decisions see Digest (Fifth Edition) §297. 
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The appeal the plaintiffs from judgment entered against 
them verdict directed for the defendant the close the trial. 
The suit was recover check the amount $1,000, which 
the defendant was the maker, drawn the Fidelity Union Trust Com- 
pany the order Plymouth Steel Company. 

The main defenses were that there had been failure the con- 
sideration for which the check was given and) that the plaintiffs were 
not holders due course that they were agents the payee, they 
had not taken the instrument good faith and for value and the check 
had not been duly endorsed the payee. The payee was Plymouth 
Steel Company, corporation, all whose capital stock was owned 
its president and secretary, McFall. The endorsement the 
check follows: 

Steel Co. 
McFall 
For deposit 

Royal Industrial Bank 
451.” 


McFall gave the check the plaintiffs their place business 
New York City where, licensed the State New York, they 
operated under the name “Niational Check Cashing Service.” 
return McFall was given $995 cash. Plaintiffs had knowledge 


any defect the instrument any failure the consideration. 
They deposited the check, endorsed stated, the Royal Industrial 
Bank, New York, and some days later were informed that bank that 
the check had not been paid. Plaintiffs introduced evidence 
part their main case certified copy resolution passed the 
Board Directors Plymouth Steel Company whereby that corpora- 
tion inter alia designated “National Check Cashing Service” act 
its agent and representative, with full power and authority endorse 
and deposit Royal Industrial Bank, either its own name other- 
wise, any commercial paper payable the order the corporation 
which might any time come into the possession control Na- 
tional Check Cashing Service and collect the same and pay and 
disburse the proceeds, either under its own name the name the 
corporation. testimony plaintiffs was that the transaction 
between McFall and them regarding the check sued upon was pursuant 
that resolution. 

The trial court concluded that there had been failure con- 
sideration—as there undisputedly had been—and that reason 
the resolution the National Check Cashing Service was the agent the 
payee for the purposes collection and was not holder due 
course. Therefore, the direction verdict for the defendant. 

find nothing raise issue with the resolution which fixed 
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the capacity which the plaintiffs were act agents and repre- 
sentatives the payee corporation. The endorsement presents in- 
consistency. Plaintiffs’ witness testified that the paper was required 
the bank. But that statement does not throw doubt upon the apt 
description the capacity which plaintiffs held the paper. The 
proofs contain explanation the numerals “451.” There noth- 
ing show that the,delivery the check the plaintiffs and the 
giving the money them the payee marked finality the 
transaction between those parties that those acts were not parts 
the comprehensive agency set forth the resolution pursuant which 
the transaction occurred whereby the payee remained the principal and 
the plaintiffs the agents and representatives the payee making 
the collection. 

The points presented the appellants are, first, that the trial 
court erred permitting testimony adduced the trial show 
transactions between the payee and the maker affecting the right 
recover the plaintiffs-appellants, holders due course; second, that 
the court directing verdict for the defendant; and, third, 
that the court erred refusing direct verdict for the plaintiffs. 

What have said disposes the second and third points di- 
rected toward the admitted testimony. 

The first point depends for its integrity upon the assumption that 
the appellants were holders due course, and that assumption nega- 
tived the proof that they held agents and representatives the 
payee against whom evidence-of failure consideration was competent. 
For the purposes the determination have assumed, without de- 
ciding, that the endorsement the Plymouth Steel Company its 
president and secretary without designation his official capacity, and 
without documentary proof his authority sign for the corpora- 
tion, was good. 

The judgment below will affirmed. 


Liability Guarantors Note 


contract guaranty direct promise the guaran- 
tors pay, and not only pay the principal fails so. 
notice default the performance contract the 
principal party thereto necessary order hold the 
guarantor the contract. 

The guaranty being original undertaking the guaran- 


NOTE—For similar decisions see Digest (Fifth Edition) §612. 
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tors, demand necessary set the statute limitations 
running the contract guaranty. When the principal 
fails perform the acts performance which guaranteed 
the guarantors are liable from the time the breach. 

this case the guarantors agreed “guarantee the pay- 
ment maturity any time thereafter the bank any all 
indebtedness the sum not exceed $10,000.” The note, 
payment which was guaranteed, became due 1980. Since 
the claim was filed probate court 1946, the ten year 
statute limitation applies and the claim barred. 

The guarantor who, default principal, purchased the 
note from the holder, could not claim contribution against 
co-guarantor since his purchase was not payment dis- 
charge any part the indebtedness. There clear dis- 
tinction between payment and purchase. Payment extinguishes 
and discharges indebtedness; purchase transfers title thereto 
the payor his nominee. the debt not discharged 
claim for contribution can arise. The purchaser stands the 
shoes the assignor. The claimant could not after purchase 
pay discharge any part the claim due himself. 


guarantor entitled contribution from his co-guarantor 
the ground that has paid more than his equitable share 
against his co-guarantor discharge their common liability. 
This was decided the Supreme Court Wisconsin 
Felman Bitker’s Estate, Rep. (2d) 449. The 
opinion the court follows: 


This proceeding was begun May 1946, the filing claim 
Albert Felman against the Estate Jacob Bitker. April 
1947, judgment was entered disallowing the claim and dismissing the 
proceeding from which judgment the claimant appeals. 

May 1946, the claimant filed the following verified petition 
the county court Milwaukee county: 

“To Indebtedness under guaranty 
$8,400.00 together with interest from July 10, 1930. 

date May 15, 1924, Jacob Bitker and Albert Fel- 
man executed and delivered Will County National Bank Joliet, 
Illinois, instrument writing, and which they, for themselves 
and their heirs, executors, administrators and) assigns, guaranteed the 
payment all indebtedness one Joseph Mesiroff said Will 
County National Bank Joliet not exceed the sum $10,000, true 
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copy which said guaranty, marked ‘Exhibit hereto attached 
and hereby made part hereof. 

“In reliance upon such guaranty, said Will County National Bank 
Joliet, beginning May 17, 1924, loaned said Joseph Mesi- 
roff various sums money, the amount which December 31, 
1929, was $9,258.73, which amount was evidenced the promissory 
note said Mesiroff dated that day and due and payable sixty days 
after date, with interest after due the rate seven per centum 
per annum. 

“On May 29, 1930, said Mesiroff paid the sum $158.73, and 
July 10, 1930, said Mesiroff paid the sum $700 upon said principal 
indebtedness, leaving unpaid balance principal indebtedness 
$8,400. other payments were made said note. 

“Said Mesiroff died March 26, 1931, wholly insolvent. 

“On July 13, 1931, said Will County National Bank Joliet be- 
came insolvent and one Floyd Goff, such Receiver, for the con- 
sideration $3,000 assigned one Nat Blank all claims said Re- 
ceiver against said Felman and Bitker. 

“Said Albert Felman made said payment $3,000 said Goff 
and caused said assignment taken the name said Nat Blank 
for the benefit said Albert Felman, and, fact, ever since De- 
cember 1941, said| Albert Felman has been, and now is, the sole 
owner the claim said Floyd Goff, Receiver said Will 
County National Bank Joliet, under said guaranty signed said 
Bitker, the sum $8,400, together with interest thereon 
aforesaid. 

all times since May 15, 1924, the said Albert Felman has 
been resident the State and said Jacob Bitker 
all times from said date until his death was resident the State 
Wisconsin. 

“Said Albert Felman therefore makes and files this his claim 
sum $8,400 plus interest the rate per annum from 
July 10, 1930. 

“In the alternative, said Albert Felman states that, when 
made said payment $3,000, said Jacob Bitker became indebted 
said Albert Felman the sum $1,500, and that the Estate 
Jacob Bitker, deceased, now indebted said Albert Felman 
said sum, with interest thereon, the rate per annum, from 
August 20, 1939.” 


the 10th day December, 1946, the attorneys for the executor 
moved dismiss the claim the ground that was barred the 
statute limitations. Subsequently, the attorneys for claimant moved 
amend the petition. transcript the record that certain mat- 
ter the United States Circuit Court Appeals for the Seventh 
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District (Illinois) Blank Bitker, 962 wherein Nat. Blank 
was plaintiff appellee and Jacob Bitker was defendant appellant, 
not having been formally offered evidence the parties “agreed and 
stipulated that the said transcript the record hereinbefore described 
shall and hereby designated ‘Exhibit and made part the 
records the above entitled matter.” After hearing the motion 
the court made and filed its findings fact and conclusions law 
and already stated dismissed the proceeding. Other facts will 
stated) the opinion. 

Tilton, Milwaukee, and Samuel Hirsch and William 
Ruger, both Chicago, for appellant. 

Bitker Marshall, Milwaukee (Lehman Aarons, Milwau- 
kee, counsel, for respondent. 


ROSENBERRY, J.—On May 15, 1924, Jacob Bitker and 
Albert Felman executed and delivered the Will County National 
Bank Joliet, instrument writing which the follow- 
ing copy: 

“Joliet, May 15, 1924 

“For and consideration obtaining credit and discount for 
Joseph Mesiroff Milwaukee, Wisconsin, we, for ourselves and for 
our heirs, executors and assigns hereby guarantee the payment ma- 
turity any time thereafter the Will County National Bank 
Joliet, their successors assigns any and all indebtedness the sum 
not exceed $10,000.00 (Ten Thousand Dollars) now due here- 
after become due including all renewals and growing out occa- 
sioned through act acts Joseph Mesiroff con- 
nection with any and all business done with through the Will County 
National Bank Joliet, 

“This guarantee shall for the purpose securing any indebted- 
ness the said Joseph Mesiroff the said Will County National 
Bank any part thereof evidenced notes, bills exchange 
otherwise. 

“Notice the acceptance this guarantee hereby waived. 

“In Witness Whereof, have hereunto set our hands and seals 
this 15th day May, 1924. 

Felman (Seal) 
“Jos. Mesiroff (Seal) 
“J. Bitker (Seal)” 


reliance upon the guaranty the Will County National Bank be- 
tween May 17, 1925, and December 31, 1929, loaned Joseph 
Mesiroff $9,258.73, the indebtedness. being evidenced the promissory 
note said Mesiroff. made payments and after July 10, 
1930, there was unpaid the note $8,400. Joseph Mesiroff died 
March 26, wholly insolvent. 
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the 21st day May, 1931, claim was filed the Will County 
National Bank the probate the estate Joseph Mesiroff. The 
claim was allowed. July 31, 1931, the Will County National Bank 
was insolvent and placed receivership, Floyd Goff 
being named receiver. the 25th day August, 1939, Floyd 
Goff receiver commenced action against claimant and Jacob 
Bitker upon the guaranty. 

December 15, 1941, four days after Goff had assigned all claims 
the receiver against Felman and Bitker him, Nat Blank was sub- 
stituted for Goff plaintiff the action. Bitker objected the 
ground that the complaint failed allege that Nat Blank had any 
right, title interest the cause action which the subject mat- 
ter the complaint. The objection was overruled. The case then 
went trial. 

June 18, 1942, during the course the hearing the District 
Court counsel for Nat Blank made the following statement open 
court. After detailing the negotiations had) between claimant and 
Bitker, Mr. Touhy proceeded: 


“Mr. Felman went Mr. Goff and they discussed settlement 
this matter and was agreed that the receiver would take $3000 
settlement. Mr. Felman then went his co-guarantor and suggested 
that come this settlement Mr. Felman thought was 
very advantageous settlement. Mr. Bitker refused take any part 
this settlement Mr. Felman then purchased this note from the 
receiver for the amount that the receiver had agreed take, namely 
$3000. took title the note the name the assignee, Mr. 
Blank. There question but that Mr. Felman the real owner 
the note, and Mr. Blank his assignee. The court can treat this 
matter were outright purchase Mr. Felman’s.” 

There was judgment favor Nat Blank against Albert 
Felman Jacob Bitker for the principal sum $8,400 with in- 
terest and costs. appeal the judgment was reversed and the action 

dismissed Bitker the ground that the court had jurisdic- 
tion Bitker. 

The trial court found appears from the opinion the Circuit 
Court Appeals and from the transcript the record the case 
that prior the trial the action the district court, Jacob Bitker 
did not know that Albert Felman had taken title the aforesaid 
note the name Nat Blank, his nominee, had the 
claim buying it. 

this appeal claimant contends follows: (1) That the filing 
Felman’s alternative claim under sec. 330.41, Stats. was the commence- 
ment action for contribution which cause action arose 

December 11, 1941, when claimant paid the bank receiver the sum 
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$3,000 and which was covered sec. 330.19, the six year statute. 

(2) That the ten year statute limitation, St. 1945, 330.18, 
did not begin run the $8,400 claim until demand upon the co- 
guarantors was made commencement the suit August 
20, 1939, and the claim for $8,400 was filed before the expination 
the ten year period beginning August 20, 1939; 

(3) under the procedure section above quoted (in the brief) 
Felman had absolute right either his claim requested 
have the benefit the amendment because the incorporation 
the executor into the record the transcript and consideration the 
court such transcript the rendering its decision, findings, con- 
clusions and judgment. 


the claimant entitled contribution from the estate Jacob 
Bitker, must the ground that has paid more than his 
equitable share against his co-guarantor discharge their common 
liability. Estate Koch, 148 Wis. 548, 549, 184 663. con- 
tract guaranty direct promise the guarantors pay, and 
not only pay the principal fails so. Mitchell Street State 
Bank Froedtert, 169 Wisc. 120, 170 822. 

this case the guarantors agreed) “guarantee the payment 
maturity any time thereafter the Will County National Bank 
Joliet, their successors assigns any all indebtedness the sum 
not exceed $10,000.” original undertaking the part 
claimant and Bitker. When the Will County National Bank filed 
its claim against the Estate Mesiroff demanded payment from the 
Estate Mesiroff, the principal. 


“No notice default the performance contract the 
principal party thereto necessary order hold the guarantor 
the contract.” Farmers’ State Bank Hansen, 174 Wis. 100, 182 

The guaranty being original undertaking the guarantors, 
demand necessary set the statute limitations running the 
contract guaranty. When the principal fails perform the acts 
performance which guaranteed the guarantors are liable from 
the time the breach. demand necessary. Farmers’ State Bank 
Hansen, supra. 

When the claim was filed| against the wholly insolvent estate 
Mesiroff, not before, the statute limitations was set running. 


this case the note, payment which was guaranteed, became due 
the day March, 1930. This proceeding was begun filing 
claim against the Estate Jacob Bitker May 1946, the 
ten year statute limitation applies and the claim barred. 

With respect claimant’s claim contribution would seem 
that claimant also concluded the allegations his petition. 


364 THE BANKING LAW JOURNAL 


already stated the claim for contribution must rest upon the fact that 
guarantor has paid discharged more than his fair share the 
liability guaranteed himself and his co-guarantor. From the allega- 
tions claimant’s petition well from the statement counsel 
the District Court the United States claimant not pay 
discharge any part the indebtedness owing Mesiroff the 
Will County National Bank. alleges and his counsel states open 
court that purchased the claim. There clear distinction between 
payment and purchase. Payment extinguishes and discharges in- 
debtedness purchase transfers title thereto the payor his nominee. 
the debt not discharged claim for contribution can arise. The 
purchaser stands the shoes the assignor. The claimant could not 
after purchase pay discharge any part the claim due himself. 
guarantor was liable for the payment the whole amount 
the indebtdness owing Mesiroff the Will County National Bank. 
owner his claim against the estate Mesiroff which insolvent. 
Having failed pay discharge any part the indebtedness owing 
Mesiroff the Will County National Bank has claim for 
contribution against his co-guarantor. Estate Kock, supra. 

realize that this matter has not been fully tried but upon the 
facts disclosed the petition and the record the proceedings 
the District Court Illinois which stipulation part the record 
before us, appears that further trial would fruitless. 

not consider the matter amendment other questions 

The judgment the county court affirmed. 


Fritz, J., dissents. 
Fowler, J., not participating. 
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BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Principal and Income Accounts Deposited Same 
Bank Constituted but One “Insured 


Phair Federal Deposit Insurance Corporation, District Court, 
New Jersey, Fed. Supp. 693 


Where executors estate during period administration de- 
posited the principal the estate one account and the income 
another account the same bank, was held that the deposits 
thus maintained constituted but one “insured deposit” within the 
Banking Act and the Federal Deposit Insurance Corporation was 
therefore liable only for the net amount these deposits, “added 
together,” less the amount thereof excess $5,000. 


Action recover insured deposits Louise Melosh and Henry 
Melosh, executors the last will William Melosh, deceased, 
and others, against the Federal Deposit Insurance Corporation. The 
executors died during the pendency the action, and Elizabeth 
Phair, administratrix with will annexed and substituted trustee, was 
substituted party plaintiff the death Louise Melosh, and 
Margaret Rusch, administratrix with will annexed and substituted 
trustee, was substituted party plaintiff upon the death Henry 
Melosh. Margaret Rusch executrix the last will Louise 
Melosh was substituted party plaintiff for her decedent and 
prosecuted her decedent’s individual claim. 

Judgment for defendants. 

Collins Corbin, Jersey City, J., for plaintiffs. 

Milton, McNulty Augelli, Jersey City, for defendant. 


SMITH, civil action under the Banking Act 1935 
amended, U.S.C.A. 264. The complaint consists five counts 
each which the plaintiffs therein named assert claim for money al- 
similar decisions see Digest (Fifth Edition) §536. 
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legedly due them under the Act certain insured deposits. The de- 
fendant its answer denies liability, and alleges way affirmative 
defense full payment the money due. 


Findings Fact 


The decedent, William Melosh, died testate October 18, 
1937, survived his widow Louise Melosh and his three children, 
Rudolph Melosh, Margaret Rusch, and Elizabeth Phair 
(identified the will Elsie Phair). The decedent his last 
will and testament, admitted probate November 1937, appointed 
the said Louise Melosh and Henry Melosh executrix and executor 
his estate, (hereinafter identified executors) and trustees his 
residuary estate for the uses and purposes therein set forth. 

II. The pertinent provisions the will follow: 


“Second: give, devise and bequeath equal undivided one fourth 
part the remainder estate, whether real, personal mixed, 
wheresoever situate and whatsoever the same may consist, unto 
wife, Louise Melosh, her, her heirs and assigns forever. 

“Third: give, devise and bequeath all the rest, residue and re- 
mainder estate, executrix, executor and trustees herein- 
after named for the uses and purposes hereinafter expressed; 

“(a) divide said estate into three equal parts, one which they 
shall hold trustees for daughter, Elsie Phair: another 
trustees for son, Rudolph Melosh, and the other trustees for 
daughter, Margaret Rusch. The income arising from each 
such trust funds, shall paid the cestuique trusts least semi-an- 
nually. 

“Until the said legacy has been paid and the trusts created herein 
provided, direct executor and executrix pay wife, sum 
not exceed one hundred dollars month, the payment which shall 
charged first against her one-fourth share the income es- 
tate, and that insufficient pay the same, then the balance shall 
charged advance upon her legacy. 

“Fourth: nominate, constitute and appoint wife, Louise 
Melosh, executrix and trustee, and brother, Henry Melosh, 
executor and trustee this Will, and order that they 
shall make distribution under the First and Second Items this 
Will, and create three separate trust funds soon legally possible 
after decease.” 


III. Thereafter, November 1937, the said executors, since de- 
ceased opened two accounts with the New Jersey Title Guarantee and 
Trust Company (hereinafter identified the Bank), member 
the Federal Reserve System and insured bank within the meaning 
the Banking Act 1935, amended, 264. the 
quest the executors one account was designated “Estate William 
Melosh—Capital Account” and the other “Estate William 
Melosh.” The signature cards, prepared representative the 
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Bank, were signed each the executors “Executor,” and not 
“Trustee.” 

IV. appears from the evidence that during the period their 
administration the executors segregated the funds the general estate: 
the funds which they regarded corpus, distinguished from in- 
come, were deposited the account designated “Estate William 
Melosh—Capital Account,” and the funds which they regarded 
income were deposited the account designated “Estate William 
Melosh.” This segregation funds was nothing more than ac- 
counting practice adopted the executors and did not change the 
character the deposits. 

The Bank was closed the action its Board Directors 
February 14, 1939, and the Commissioner Banking and Insurance, 
pursuant the laws the State New Jersey, took possession its 
property and business and proceeded liquidate its affairs. 

VI. There was then deposit with the Bank each the ac- 
counts sum excess $5,000: the account designated “Estate 
William Melosh—Capital Account” the sum $7,141.14, and 
the account designated “Estate William Melosh” the sum 
$7,214.54. 

VII. The executors filed with the Bank two separate proofs 
claims, one based upon the account designated “Estate William 
Melosh—Capital Account,” and the other based upon the account 
designated “Estate William Melosh,” each which they as- 
serted claim the full amount deposit. The executors filed with 
the Bank two additional proofs claims based upon the same ac- 
counts each which they asserted claim trustees the residuary 
estate the full amount deposit the respective accounts. These 
claims were rejected. 

VIII. There was also filed with the Bank joint proof claim 
which Louise Melosh, legatee under the will the decedent, and 
Rudolph Melosh, Margaret Rusch and Elizabeth Phair, 
beneficiaries the trust, asserted claim the full amount deposit 
the account designated “Estate William Melosh,” the bene- 
ficial owners thereof. This claim was likewise rejected. 

IX. Thereafter the Federal Deposit and Insurance Corporation 
(hereinafter identified the Corporation) paid the Estate William 
Melosh the sum $5,000 full satisfaction its maximum liability 
under the Act, and particularly Section 12B. (c) (12) (13) and 
(1), US.C.A. 264 (c) (12) (13) and (1), but without waiving 
any defenses claim for greater sum. The executors accepted this 
payment, but without waiving their claim greater sum. 

Prior February 14, 1939, when the bank closed, all debts 
the estate had been paid except the following: income taxes due the 
State New York, which were paid August 27, 1939; inheritance 
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taxes due the United States America, which were paid installments 
February and April 1940; the claim Rudolph Melosh 
amount excess $27,000, subsequently reduced judgment and paid 
March 23, 1940; and the administration expenses. There were, how- 
ever, several suits affecting the administration the general estate; 
these suits were not terminated until after February 14, 1939.* 

XI. The general estate still is, and was February 14, 1939, 
the process administration. The personal estate the decedent and 
the exclusive right possession incident thereto still are, and were 
the said date vested the executors and their successors for the pur- 
poses administration. The residuary estate, which still not de- 
termined and not distributed, has not passed the successors the 
executors trustees the said estate. 

XII. The executors, Louise Melosh and Henry Melosh, died 
while the present action was pending. Elizabeth Phair, adminis- 
tratrix with will annexed, and substituted trustee, was substituted 
party plaintiff upon the death the former, and Margaret Rusch, 
administratrix with will annexed, and substituted trustee, was substi- 
tuted party plaintiff upon the death the latter. Margaret 
Rusch executrix the last will and testament Louise Melosh has 
executrix the last will and testament Louise Melosh, has 
been substituted party plaintiff for her decedent and here prose- 
cutes her decedents individual claim. 


Discussion 


The pertinent provisions the Act, 264 (c) (13), 
determinative the ultimate question here raised, reads follows: 
“The term ‘insured deposit’ means the net amount due any deposit 
deposits insured bank less any part thereof which ex- 
cess $5,000: Such net amount shall determined according such 

regulations the board directors may prescribe, and determining 
the amount due any depositor there shall added together all de- 
posits the bank maintained the same capacity and the same right 
for his benefit either his own name the names others, 
except trust funds which shall insured provided paragraph 

(9) subsection (h) this section.” (Emphasis the Court). 

the contention the executors (here their successors) that 
each the bank accounts was separate and distinct “insured deposit” 
within the meaning the Act. argued support this conten- 
tion that the one account, “Estate William Melosh—Capital Ac- 


suit Elizabeth Phair against the executors recover money allegedly due 
her from the estate Elizabeth Ecklin, which the decedent had been the executor; 
suit Henry Melosh, executor, against Louise Melosh, individually and 
executrix, establish the estate’s ownership certain money claimed the latter 
gift from the decedent; suit the executors (administratrix with will annexed) against 
Monticello Realty Co., and others, establish title certain properties and mortgages. 
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count,” was maintained them their capacity executors, and 
that the other, “Estate William Melosh,” was maintained them 
their capacity trustees the residuary estate. our opinion 
that the argument without merit and that the contention cannot 
sustained. 

The title the personal property the decedent, including the 
right collect the income therefrom, vested upon his death his 
executors for the purposes administration and distribution. Hayes 
454, 188 Am.St.Rep. 563, Ann.Cas. 91; Child Wherry, 
122 N.J.Eq. 61, 192 731; City Trenton Howell, N.J.Eq. 125, 
A2d 609. The income was collectible only the executors, and 
upon its collection became part the general estate, subject 
administration and distribution, was the corpus. The income re- 
mained part the general estate until the administration was com- 
pleted, the residuary estate was determined, and the residuary estate 
was transferred the executors themselves, trustees, for the 
purposes the trusts. Girard Trust Co. Mueller, 125 N.J.Eq. 597, 
413. The mere segregation the funds, the income from corpus, 
did not change either the character the funds segregated the 
capacity the executors. Hibbler’s Estate, N.J.Eq. 217, 
188; N.J.Eq. 230, 1133. The executors could not their 
own conduct the administration the general estate compound 
the two offices, that executor and that trustee. Schenck 
Schenck’s Ex’rs, N.J.Eq. 174; Pitney Everson, N.J.Eq. 361, 
860; Ayres Shepperd N.J.Eq. 166, 690; Steelman’s Estate, 
N.J.Eq. 270, 612; Caruso Caruso, 103 N.J.Eq. 487, 143 

The contention the executors seems assume that all the in- 
come earned during the period administration was payable the 
beneficiaries the trust. cannot entirely agree with this assump- 
tion. our opinion that the only income payable the beneficiaries 
was the accrued income residuary estate, when determined and upon 
creation the trust. Green Green, N.J.Eq. 451, affirmed Green 
Blackwell, N.J.Eq. 768; Adrian, N.J.Eq. 307, 101 52; 
Berger Burnett, N.J.Eq. 643, 123 879; Gates Plainfield Trust 
Co., 121 N.J.Eq. 460, 191 304, affirmed 122 N.J.Eq. 366, 194 65. 
The accrued income derived from assets the estate used the execu- 
tors the payment debts, administration expenses, and the specific 
legacy Louise Melosh under the second clause the will, 
clearly not payable the beneficiaries the trust but falls into the 
residuary estate principal. Ibid; Restatement the Law, Trusts, 
234(g) 695. But notwithstanding the right the beneficiaries the 
trust accrued income the residuary estate, the general assets 
the estate, including income, were held the executors such, and not 
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trustees, until the residuary estate was determined and transferred 
them trustees. 

The individual plaintiffs, wit, Margaret Rusch, executrix un- 
der the will Louise Melosh, legatee under the will William 
Melosh, Elizabeth Phair, Rudolph Melosh, and Margaret 
Rusch, legatees under the will William Melosh and beneficiaries 
the trust, assert claims the third, fourth and fifth counts the 
complaint their proportionate shares the deposits. These claims 
are clearly without merit and need not discussed. The title 
both deposits was the executors, hereinabove stated, and only the 
executors can maintain action for their recovery. Buchanan 
Buchanan; Child Wherry, both supra. The individual plaintiffs, either 
beneficiaries the trust legatees under the will, cannot maintain 
such action. Ibid. 


Conclusions Law 


The deposits the respective accounts, the account designated 
“Estate William Melosh—Capital Account” and the account 
designated “Estate William Melosh” were maintained the execu- 
tors their capacity executors and not their capacity trustees. 
These deposits thus maintained constituted but one “insured de- 
posit” within the meaning the statute. The Corporation was therefore 
liable only for the net amount these deposits, “added together,” less 
the amount thereof excess $5,000. 

II. The title the deposits the respective accounts was 
executors, their capacity executors, and only they can maintain 
action for their recovery. The Corporation was therefore not liable un- 
der the Act the individual plaintiffs, but all, only the executors. 

judgment favor the defendant and against the plain- 
tiffs each the five counts the complaint will therefore entered. 


Interest Coupons Attached Bond Are Separate 
Negotiable Instruments 


Martin Mayor Board and Alderman Town Westwego, Supreme 
Court Louisiana, So. Rep. (2d) 711 


The contract herein evidenced bond includes (a) the promise 
repay the principal the bond the date specified the bond; 
and (b) promise pay interest specified rate specified 
dates until the maturity the bond. was held that when the 
agreement pay interest evidenced coupons attached the 
bond, such coupons are separate, negotiable instruments. 


NOTE—Fer similar decisions see Digest (Fifth Edition) §202. 
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Suit Edmond Martin, Jr., and others against the Mayor and 
Board Aldermen the Town Westwego for injunction prohibit- 
ing defendants from issuing and selling certain refunding bonds and en- 
joining defendants from carrying out the terms resolution adopted 
which provided for issuance and sale refunding bonds. From judg- 
ments granting such injunction the defendants appeal. Affirmed. 

Waverly Henning, Gretna, for plaintiffs-appellees. 

Thomas Furlow, New Orleans, for defendants-appellants. 


HAWTHORNE, J.—The appeals both these cases are from judg- 
ments the lower court granting unto plaintiffs, Edmond Martin, Jr., 
and Horace Parr, perpetual injunction enjoining, prohibiting, and 
restraining defendants, the Mayor and the Board Aldermen the 
Town Westwego, and each them, from issuing and selling certain 
refunding bonds, and further enjoining the defendants, and each 
them, from carrying out any respect whatsoever the terms and provi- 
sions resolutions adopted October 25, 1945, which, among other 
things, provided for the issuance and sale these refunding bonds. 

Defendants, the Mayor and the Board Aldermen the Town 
Westwego, purporting act under the provisions Article XIV, Sec- 
tion 14, Subsection (g), the Louisiana Constitution, adopted reso- 
lution dated October 25, 1945, for the issuance and sale $223,000 re- 
funding bonds, Series dated January 1946, maturing serially 
September the years 1947 1975, both inclusive, and bearing inter- 
est rate designated the accepted bid for the purchase 
the bonds not exceed per cent per annum, the interest paid 
semiannually March and September The proceeds the sale 
these bonds were used exclusively for the purpose paying 
the principal certain outstanding bonds, being $62,000 refunding wa- 
terworks bonds bearing interest the rate per cent per annum, 
and $161,000 refunding paving bonds bearing interest the rate 
per cent per annum. 

The judgment the lower court the case which bears No. 38267 
the docket this court enjoined the issuance and sale these re- 
funding bonds and also enjoined and restrained the defendants from 
carrying out the terms the resolution any respect whatsoever. 

the same date, October 25, 1945, the defendants, purporting 
act under the same provisions the Constitution, adopted resolution 
for the issuance and sale $27,500 refunding bonds, Series dated 
January 1946, maturing serially September the years 1946 
1958, both inclusive, and bearing interest rate designated 
the accepted bid for the purchase the bonds not exceed per cent 
per annum. The proceeds the sale these bonds were used 
exclusively for the purpose paying the principal certain outstand- 
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ing bonds, being $27,500 public improvement bonds bearing interest 
the rate per cent per annum. 

the case which bears No. 38268 the docket this court, the 
lower court also rendered judgment enjoining the issuance and sale 
these refunding bonds and enjoining and restraining the defendants 
from carrying out the terms the resolution any respect whatsoever. 

Payment principal and interest the bonds refunded 
secured special tax levied annually, and payment principal and 
interest the refunding bonds, issued and sold, will also secured. 

parties both these cases are the same, and the issues are 
identical. For brevity shall hereafter treat them one case and refer 
the outstanding bonds which the Town Westwego, through its 
constituted authorities, seeking readjust, unify, and refund the 
“present outstanding bonds,” and refer the bonds which the au- 
thorities seek issue under the resolutions October 25, 1945, the 
“refunding bonds.” 

Neither the present bonds which the authorities the town now 
seek refund nor the proceedings under which they were issued contain 
specific provision that they shall callable for payment and redemp- 
tion before their respective maturity dates. All these outstanding 
bonds are made payable bearer and are interest-bearing coupon 
bonds issued under the provisions Article XIV, Section 14, Subsection 
(g), the Constitution, and have the qualities negotiable paper un- 
der the Law Merchant. Some these bonds bear interest the rate 
434 per cent per annum, and the others per cent per annum. 

the resolution providing for the issuance the refunding bonds 
was stated that the purpose the refunding operations was read- 
just and refund outstanding bonds into issue refunding bonds 
bearing lower rate interest and thereby effect substantial reduc- 
tion the annual taxes. 

The resolution October 25, 1945, authorizing the issuance these 
refunding bonds further provided that the present outstanding bonds 
were called for payment January 1946, after which date they should 
bear interest, provided that, the event that funds were not avail- 
able pay them principal and interest that date, they should 
bear interest the date which such funds should become available, 
and that the principal the outstanding bonds was paid from the 
proceeds the sale the refunding bonds, and that these proceeds 
were applied exclusively for that purpose. 

Pursuant the resolution, the refunding bonds were advertised 
November and 18, 1945, for sale sealed bids received 
November 27, 1945. However, according agreed statement fact 
which find the record, the Mayor and the Board Aldermen did 
not proceed with the sale the bonds advertised because im- 
pending litigation, but was their intention sell the bonds and issue 
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_them conformity with said resolution they were not restrained 
from doing so. 

The municipal authorities, also pursuant the resolution, called the 
present outstanding bonds for payment January 1946, 
advertisement November 11, and 18, 1945. 

Acting under authority Act No. 285 1944, the State Bond and 
Tax Board November 19, 1945, denied the application the Town 
Westwego for authority issue and sell the refunding bonds, giving 
its reasons therefor that “In view Judge Porterie’s opinion, and 
the decision rendered the United States District Court for the West- 
ern District Louisiana (Kansas City Life Insurance Co. Evangeline 
Parish School Board [infra]) suit involving the identical ques- 
tion, and view memorandum from the Office the Attorney 
General the State Louisiana the opinion this Board 
that, since callable provision contained either the outstanding 
Bonds the proceedings under which these Bonds were issued, the 
plan redeeming such obligations prior their maturity not legally 
authorized and enforceable.” 


Plaintiffs their petition seeking the injunction allege themselves 
owners real property in, and taxpayers, the Town West- 
wego, and admitted the agreed statement fact that they have 
legal right such institute this suit. 


The issue before for decision this case arises out the conceded 
fact that neither the present bonds nor the proceedings for their issuance 
contain specific provision that they shall callable for payment and 
redemption before their respective maturity dates. 

Plaintiffs contend that all the proceedings leading the issuance 
the refunding bonds are illegal; that, under the provisions Article 
XIV, Section 14, Subsection (g), the Constitution, the defendants 
herein are not authorized issue the refunding bonds for the purpose 
effecting reduction the interest rate accelerating the maturity 
the outstanding bonds, and that under these provisions the Consti- 
tution defendants are not authorized call the outstanding bonds 
the town for payment before their stated maturity. 


Plaintiffs’ contentions are based the fact that the resolution au- 
thorizing the issuance the refunding bonds called the outstanding 
present bonds for payment redemption January 1946, and pro- 
vided that they should not bear interest after that date. This provi- 
sion, according plaintiffs, impairs the contract the holders the 
outstanding bonds and unconstitutional, null, and void. They contend 
that the resolution deprives the holders owners the outstanding 
bonds their right hold them collect interest thereon accord- 
ing their tenor, and doing deprives the holders their property 
without due process law, contravention the Fourteenth Amend- 
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ment the Constitution the United States and Section Article 
the Constitution Louisiana. 

Defendants, the other hand, contend that, under the express 
provisions Article XIV, Section 14, Subsection (g), they are em- 
powered and authorized issue and sell refunding bonds and use 
the proceeds the sale thereof exclusively paying the principal 
the bonds refunded for the purpose readjusting, refunding, ex- 
tending, unifying the whole any part the town’s outstanding 
bonds only order effect reduction the rate interest, the 
total amount principal and interest paid, and the special taxes 
required levied pay principal and interest; that the resolution 
issuing the refunding bonds may legally provide for the acceleration 
the maturity the indebtedness refunded; that the present 
outstanding bonds are subject refunded and are callable for pay- 
ment before their respective maturity dates. 

The trial judge his written reasons for judgment stated that his 
opinion the decision the case Kansas City Life Ins. Co. Evange- 
line Parish School Board, Supp. 39, 43, rendered the United 
States District Court for the Western District Louisiana, covered 
each and every point the instant case, and based his decision the 
reasoning that case and quoted length therefrom. fully agree 
with the statement the trial judge, and fully approve the reasoning 
given the Federal court the cited case. 

Judge Porterie, the author the opinion that case, set out the 
beginning the decision the following facts: 

“The Evangeline Parish School Board, the governing authority 
School District No. the Fifth Police Jury Ward the Parish 
Evangeline, State Louisiana, February 18, 1937, issued $55,000 
principal amount its bonds, dated January 1937, each the de- 
nomination $500, bearing interest 5%, the bonds maturing serially 
January 1938, January 1962, and the interest payable annually. 
Bonds Nos. 15, which matured from January 1938, January 
1944, and all interest coupons maturing during the same period, were 
paid due course maturity and according their tenor, leaving 
bonds Nos. 110, inclusive, the principal amount $47,500, and 
all the unpaid interest coupons thereto attached, outstanding. 


“On June 20, 1944, the school board adopted its resolution providing 
for the refunding said bonds, and for the issuance $47,500 princi- 
pal amount refunding bonds, each the denomination $500, bear- 
ing per annum interest represented coupons, payable semi- 
annually, the same principal amount the original issue falling due 
the same years provided for the maturities the bonds 
refunded, and providing, further, Section the resolution June 
20, 1944, for the sale the refunding bonds, and call and redemption 
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the outstanding bonds, with payment their principal and interest 
only date fixed for redemption.” 

The Kansas City Life Insurance Company, the owner and holder 
due course all the bonds which the school board proposed re- 
fund, instituted suit for declaratory judgment and injunction 
prevent such calling for redemption the bonds and interest coupons 
advance their maturity, contending that the action the school 
board was violation the contract and the due process clauses 
both the Louisiana and the United States Constitutions. 

The United States district court rendered judgment declaring the 
proposed refunding bonds unauthorized and restraining the school board 
from calling its outstanding bonds and coupons for redemption ad- 
vance their maturities. 

now proceed quote from that opinion length. 


“These bonds held the plaintiff were issued 1937 and the 
time the issuance Article XIV, Section 14(g), amended 1934, 
was then and now the organic law the State Louisiana. This 
constitutional provision authorized the refunding the bonds issued 
and the sale thereof any interest rate not exceeding six (6%) per 
centum per annum and the application the proceeds therefrom 
the payment the bonds issued. Any holder the bonds issued, 
whether the original purchasers holder due course, was confronted 
with the constitutional and statutory authority under which they were 
issued, and that the bonds were subject refund the issuing au- 
thority. Just what the nature this refund, and under what condi- 
tions may exercised are the questions answered this case. 
The resolution February 18, 1937, set out the proceedings and 
the bond form that such bonds were issued under and virtue 
the authority conferred Article XIV, Section 14, the Constitution 
the State Louisiana, amended, and this itself, contended, 
was notice the holder that the bonds were subject call and redemp- 
tion the issuing 

“The amendment was enacted 1934. That was not only the 
period the depression, but the time its early first shock. Taxes 
were burden and difficult collect. The Legislature had, through 
successive measures, postponed the payment taxes. Lands great 
areas were being adjudicated the State for taxes. The payment 
bonds principal and interest the various political subdivisions 
the State was practically impossible, especially Louisiana. order 
ease the burden this indebtedness, communities throughout the 
whole country were extending the time for the payment such in- 
debtedness means refunding operations. that time Article 14, 
Section 14(g), authorized the issuance refunding bonds but only 
‘when authorized vote majority, number and amount, 
the qualified property taxpayers thereof The purpose the amend- 
ment was simplify the procedure necessary for the issuance re- 
funding bonds. The object sought obtained was the lessening 
the burden cast upon Louisiana communities the necessity paying 
off bonds they matured. That this clearly appears from the 
requirement the Act that the maturities fixed effect 
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consequent reduction the amount the annual taxes pledged. There 
was intention the part the Legislature the part the 
people amend the provisions Act No. 1921, Ex. Sess., 
require that all bonds callable. The purpose was extend the period 
within which the debt must 

“We should analyze our ruling see susceptible reasonable 
interpretation and determine bring about practical situation. 
believe the words ‘re-adjusting, refunding, extending unifying 
the whole any part its outstanding bonds [issued hereunder]’ indi- 
cate their very definitions, their contextual meaning, and the 
physical arrangement the section the Article, that the original 
bond contract essence not altered; that the principal out- 
standing has remain the same, well the rate interest. 

“The contract herein evidenced bond includes (a) the promise 
repay the principal the bond the date specified the bond; and 
(b) promise pay interest specified rate specified dates until 
the maturity the bond. conclude that when the agreement 
pay interest evidenced coupons attached the bond, such coupons 
are separate, negotiable instruments. Jones, Bonds and Bond Securities, 
Volume Section 715, page 174; Thomson Lee County, Wall. 327, 
327, Ed. 177; Conger City New Orleans, La. Ann. 
1250. The agreement the part the issuing community pay 
interest and the right the part the bondholder receive such 
interest until the maturity the bond vital part the contract. 
The obligation pay such interest the maturity the bond cannot 
impaired. Const. La., Art. 15. 

“The above items obligation form part the contract evidenced 
the bonds unless (a) the law under which the bonds are issued 
provides that they must callable for payment prior maturity; 
(b) unless the proceedings authorizing the bonds provide; (c) 
unless the bonds themselves provide. Road District No. Jefferson 
County Sellers, Attorney General, 142 Tex. 528, 180 138; 
Cochran County Mann, 141 Tex. 398, 172 689; Board 
Commissioners Clark County Woodbury, Cir., 187 412; School 
District No. 78, Linn County Miley, 114 Kan. 741, 220 281; Sebern 
Cobb, Idaho 386, 238 1023; City Memphis Savings Bank, 
Tenn. 104, 16; State rel. Enright Kansas City, 110 
Kan. 603, 204 690; State rel. Board Fund Commissioners 
Smith, 339 Mo. 204, 348; City Spartanburg Leonard, 
180 491, 186 395; Catholic Order Foresters State, 

“We subscribe the theory advanced the defendant that bond 
purchasers are bound know the law the State. not agree 
with the defendant, however, that the law the State that there 
power the bond-issuing authority refund these bonds its dis- 
cretion, or, put from practical viewpoint, this case, whenever 
the interest rate the future becomes lower than the interest rate 
specifically written the 

“We believe that the meaning Article XIV, 14(g), that 
issue bonds when actual default, imminently so, mutual 
agreement, even though the case when the right refunding has not 
been stated the bond, may refunded. That was actually the reason 
why the amendment was born. That was the situation existing 1934, 
the year its birth. The holders defaulted bonds wanted fresh 
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paper. The practical status was that the refunding bonds could find 
sale for cash and all the refunding that time brought about 
exchange old bonds for new bonds. The bondholder was benefited 
that had henceforth his possession undefaulted bonds. Ozenne 
al. Board Com’rs St. Landry and St. Martin Gravity Drain- 
age Dist. No. Parishes St. Landry and St. Martin, 193 La. 465, 
164 So. 

“Summarizing, the laws the state Louisiana contain provi- 
sion directing that bonds issued its political subdivisions should 
payable before maturity. The terms the bond itself not pro- 
vide, the terms the proceedings authorizing the bond not stip- 
ulate have shown, the statutes and the Constitution not 
enable. 


“The instant bonds have all the characteristics negotiable instru- 
ments; anything, the obligations bonds are the more solemnly ex- 
pressed. The commercial world has profited greatly from the brevity 
content, the strictness application, and the immutability obli- 
gation, our bills, notes, and cheques. should not depart here; 
was not the intent the state so; the Constitution and the stat- 
utes thereunder not provide.” 


The United States Circuit Court Appeals for the Fifth Circuit, 
affirming the judgment the lower court the Evangeline Parish 
School Board case, reported 153 F.2d 611, 612, said: 


“We agree with the court below that the existence constitu- 
tional statutory right refund bonds does not necessarily imply the 
right call them for payment they are not due. The bonds here 
sought refunded were issued compliance with the provisions 
said act 1921. They contain solemn covenant pay fixed rate 
interest for definite term. The detachable coupons bear notice 
future defeasance through prior redemptions. 

“Subsection (g) said section the state Constitution not 
subject the interpretation here sought placed upon it. The mis- 
chief remedied and the object attained the amendment 
1934 were the elimination the necessity for election and the 
simplification procedure for the issuance refunding bonds. per- 
mits refunding only where the bonds refunded are available for 
cancellation either because their voluntary surrender reason 
their having become due. 

“Tt was known when the act and constitutional amendment were 
adopted that bonds which are callable for redemption before maturity 
not command price high bonds that are not callable. 
optional provision for earlier maturities was inserted the bonds 
question, and the district its sale the bonds presumed have 
been benefited accordingly. force the surrender such bonds be- 
fore maturity with payment interest only date surrender, 
compel them exchanged for refunding bonds bearing lower rate 
interest, would impair the contractual obligations the appellant 
violation the appropriate provisions both the state and federal 
constitutions Const. La. Art. Sec. 15; Art. Sec. 10, cl. Const. 
U.S. The state statutes and state constitutional provision authoriz- 
ing the issuance the bonds question admit such interpreta- 
tion. 
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The portions the opinions hereinabove quoted answer every 
pertinent contention defendants-appellants the instant case, and 
would serve useful purpose for discuss them. 

For the reasons assigned, the judgments appealed from are affirmed; 
costs paid defendants-appellants, Mayor and Board Alder- 
men the Town Westwego, insofar allowed law. 


Purchase Overdue Notes from Receiver Bank 


Slade Scheele, Court Common Pleas Ohio, Rep. (2d) 747 


Where plaintiff purchased certain notes part the remain- 
ing assets national bank receivership and said notes were all 
long past due and payable, was held matter law that the 
signers said notes had any defense against those notes the same 
defense could the purchaser, the plaintiff this case. 


Action marshal liens Charles Slade, assignee, against Floyd 
Scheele, Emma Scheele and the Federal Land Bank Louis- 
ville, Kentucky. 

Petition dismissed. 

Karl Weaner, Defiance, for plaintiff. 

Erwin Clemmons, Defiance, for defendant Scheele. 

Sutphen Hummer, Defiance, for defendant Scheele. 


SLAYBAUGH, cause was finally submitted the Court 
October 31, 1947 the petition the plaintiff, the answer the 
defendants Floyd Scheele and Emma Scheele and the answer 
the Federal Land Bank Louisville, Kentucky; counsel for the plain- 
tiff and the defendants Scheele and counsel for the defendant Federal 
Land Bank Louisville appeared and thereupon the cause was sub- 
mitted the Court the evidence, exhibits and pleadings. 

The action one marshal liens and the prayer the petition 
prays that the priority liens the premises described the petition 
fixed and determined the Court; that said premises ordered 
sold and that the proceeds said sale applied the payment 
the respective liens the order their priority, and for such other 
and further relief the nature the case may require. Reference 
here made the contents said petition. 

the petition the defendants Floyd Scheele and Emma 
Scheele filed their answer the nature general denial; the principal 
claim the plaintiff the introduction any testimony the de- 
fendants was that any such evidence would collateral attack 
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the judgment under the allegations the general denial; the Court 
overruled the objections the attorney and admitted evi- 
dence show the nature the whole transaction between the plain- 
tiff and the defendants. The evidence shows that the 30th day 
September, 1941, the Municipal Court the City Columbus, 
the plaintiff, Charles Slade, recovered cognovit judgment against 
the defendants Floyd Scheele and Emma Scheele for the sum 
$1,317.24 interests and cost suit. October 1941, cer- 
tificate judgment was filed the Common Pleas Court Defiance 
County, Ohio, Judgment Docket No. page 315 and thereafter 
the 19th day July, 1946, new certificate judgment was filed 
the Common Pleas Court Defiance County, Ohio. The evidence 
further shows that notice the action Municipal Court 
Columbus was ever served upon the defendant; that said judgment 
was taken warrant attorney attached the notes, without the 
issuing service any summons notice thereof. The evidence 
further shows that notice was ever given the defendants Scheele 
the filing the judgment entries the Common Pleas Court 
Defiance County, Ohio, but evidence shows that the first knowledge the 
defendants had these judgments was when the petition this case 
was filed October 1946; that thereupon the defendants Floyd 
Scheele and Emma Scheele, wit: April 30, 1947 filed their answer 
the claims said plaintiff denying each, every, all and singular 
the averments set forth and pleaded the petition said plaintiff; 
that the trial this cause was conducted under the plaintiff’s petition 
and the answer the defendants Scheele. The court overruling the 
objections plaintiff’s attorney the introduction any evidence 
touching the transactions that occurred prior the rendering said 
judgment the ground that the same would collateral attack 
said judgment was overruled, the Court then holding and now holding 
that under the answer any evidence may shown prove that said 
judgment was illegal; that the Court rendering the same had juris- 
diction and was without authority render said judgment. 

will suppose, example, that these four notes had been 
forged some person and the names Floyd Scheele and Emma 
Scheele were written signed some other person and, 
that case, the cognovit judgment had been taken, this case, with- 
out knowledge the purported signers said notes, then, plain- 
tiff’s attorneys’ contention true with reference the collateral at- 
tack would impossible for the defendants show that said notes 
were forgeries under the general denial. 

The Court finds fact: 

That sometime prior September 1931 the defendants 
Floyd Scheele and Emma Scheele executed and delivered 
the Farmers Savings and Loan Association their promisory note which 


380 THE BANKING LAW JOURNAL 


the 24th day November, 1936 amounted the sum $7,037.04; 
that said note was thereafter assigned the Merchants National Bank 
Defiance, which two, the loan association and Merchants National 
Bank, were merged into the National Bank Defiance; that said note 
was secured mortgage the real estate described the petition 
plaintiff herein. 

That January 16, 1931 the defendants Scheele executed and 
delivered the National Bank Defiance, Ohio, their certain promis- 
sory note due days and calling for the sum $135. 


That June 30, 1931, the defendants Scheele executed and 
delivered the National Bank Defiance their promissory note due 
days and calling for the sum 

That August 1931, the defendants Scheele executed and 
delivered the National Bank Defiance their promissory note due 
days calling for the sum $211.70. 


That August 31, 1931, the defendants Scheele executed and 
delivered the National Bank Defiance their certain promissory 
note due days calling for the sum $285. 


That about Labor Day the year 1931 the said National 
Bank Defiance went into the hands receiver for liquidation and 
that time all the notes hereinabove set forth were the possession 
said receiver. 


The court further finds that some time prior the 14th day 
October, 1936 the defendants Floyd Scheele and Emma Scheele 
made application the Federal Land Bank and Land Bank Commis- 
sioner for loan, secured note and first mortgage the 
premises described the petition herein; that pursuance said 
plication agreement was entered into for the express benefit the 
applicant, well the Federal Land Bank Louisville, the Land 
Bank Commissioner and the Federal Farm Loan Corporation, under 
date October 14, 1936; that said agreement was signed the Na- 
tional Bank Defiance Charles Lowe, receiver, the creditor 
and approved Floyd Scheele and Emma Scheele, the appli- 
cants for said loan. 


The that said agreement provides part follows: 
“For the purpose inducing the lenders make loan loans 
the applicant and for the purpose inducing the lenders release, 
distribute and pay out the proceeds from such loan loans, the under- 
signed, being creditor the applicant the amount named above 
undertake, promise, agree and represent follows: That, (or we) 
will accept $4919.98 before the 15th day November, 1936 
full and complete satisfaction the above indebtedness,” which in- 
debtedness recited $7,037.04; said agreement also provided 
follows: 
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“The undersigned represents that has directly indirectly, made 
entered into any agreement understanding with any one whom- 
soever where the undersigned shall receive from the applicants any 
note, mortgage other consideration except herein mentioned, that 
when such sum has been received the undersigned that said applicants 
will not remain indebted the undersigned upon any account what- 
soever; that the undersigned will not, after having received such sum, 
attempt any way, directly indirectly, collect, nor will the un- 
dersigned accept from said applicants upon because the above 
claim anything value whatsoever.” 


Said agreement further provides follows: “This agreement 
for the express benefit the applicant, well The Federal Land 
Bank Louisville, The Land Bank Commissioner and the said Farm 
Mortgage Corporation,” and signed the National Bank De- 
fiance Charles Lowe, receiver, creditor. 

The Court further finds that the evidence shows that about 
the 29th day May 1941, Maher, receiver the National Bank 
Defiance, Ohio, assigned “Without recourse and without warranty 
any character all right title and interest and this instru- 
ment Charles Slade”; that this assignment appears each one 
the four notes due upon the Municipal Court the City Colum- 
bus. 

10. The Court finds that the time said notes were sold part 
the remaining assets said National Bank, they were all long past 
due and payable and the Court finds matter law that the 
signers said notes, the defendants Scheele, this case, had any de- 
fense against those notes the same defense could raised against 
the purchaser said notes, namely, Charles Slade, the plaintiff 
this case. 

11. The Court finds from the evidence that the first opportunity 
the defendants Floyd Scheele and Emma Scheele had contest- 
ing the validity said notes was after the filing the petition this 
case and the Court finds that they took advantage their rights 
defend this matter. 

the Court’s conclusions law this case, 

The Court holds that when the plaintiff purchased the remaining 
assets said Bank should have known could have known upon in- 
vestigation made him that the notes purchased, involved this 
case signed the defendants, Floyd Scheele and Emma Scheele, 
were subject all defenses that the defendants Scheele had might 
have had against the payment said notes the National Bank De- 
fiance and the Court feels that this rule law plain that cita- 
tion required; and, 

The Court holds matter law that the judgment being 
rendered the Municipal Court the City Columbus without any 
notice the defendants warrant attorney can attacked di- 
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rectly, this case, under the answer general denial; that said 
general denial puts issue the jurisdiction the Municipal Court 
Columbus, the legality the notes sued said Court and the evidence 
admitted this case over the objections the attorney, con- 
stitutes direct attack said judgment. 

And the Court holds matter law that the words the 
agreement signed the National Bank Defiance Chas. Lowe, 
receiver, under date October 14, 1936, which provides follows: 
“The undersigned represents that has not directly indirectly, made 
entered into any agreement understanding with any one whoso- 
ever whereby the undersigned shall receive from the applicants 
any note, mortgage other consideration except herein mentioned, 
that when such sum has been received the undersigned that said 
applicants will not remain indebted the undersign upon any account 
whatsoever; that the undersigned will not, after having received such 
sum, attempt any way, directly indirectly, collect, nor will the 
undersigned accept from said applicants upon because the above 
claim anything value whatsoever” not only precludes the National 
Bank Defiance and its receiver from enforcing the obligations 
described the instant case against the defendants Floyd Scheele 
and Emma Scheele but also precludes and estops the purchaser 
said assets from said receiver from maintaining action enforce the 
collection said note. 

The court therefore finds and holds that the equity this case with 
the defendants Floyd Scheele and Emma Scheele and that the 
petition the plaintiff should dismissed his costs. The plaintiff 
allowed exceptions the ruling the Court and journal entry may 
prepared accordance with this decision. Appeal bond fixed 


$500. 


Failure Establish Gift Trust Joint 
Savings Deposits 


Packard Foster, Supreme Court New Hampshire, Atl. Rep. (2d) 925 


Where decedent his lifetime opened savings deposits the 
name himself and plaintiff but decedent never surrendered control 
over the deposits during his lifetime, was held that gift trust 
was established despite the expressed intention decedent that upon 
his death the deposits would transferred plaintiff. 


Suit Florence Moore Packard against Albert Foster, ad- 
ministrator, and another, determine title savings deposits. re- 


NOTE—For similar decisions see Digest (Fifth Edition) 
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view the master’s recommendation for decree, plaintiff brings ex- 
ceptions. 

Exceptions overruled. 

Bill equity determine title two savings bank deposits, repre- 
sented two bank books, each the joint names the plaintiff and 
John Howell, who Newfoundland, August 1945. The 
estate represented administrator, one Foster, who also treas- 
urer the bank where the deposits are located. The books were kept 
safety deposit box the bank which stood the decedent’s name, 
the rental being paid the plaintiff. appeared that Howell always 
kept the keys the box and access was available only him and 
niece. three occasions sent key agent the bank 
permit the latter withdraw money from the deposits. The plaintiff 
never had access the box, nor possession either book, nor the 
keys, nor did she draw money from either account. 

The master found that Howell retained “full control these two 
accounts during his lifetime,” and that was his “expectation and 
desire” that the accounts pass the plaintiff upon his death, and that 
had “ample reason for this desire but his method accomplishing 
this result was not legally sufficient.” The master recommended that 
decree entered establishing title the two deposits the adminis- 
trator. 

The plaintiff excepted these findings and rulings, the failure 
make certain findings and rulings requested, and the exclusion 
evidence offered the plaintiff. She also excepted the refusal 
the Presiding Justice recommit the case the master for additional 
findings and rulings. bill exceptions was allowed Goodnow, 
Further facts appear the opinion. 

William Sleeper, Exeter, for plaintiff. 

Waldron Boynton, Portsmouth (J. Waldron, Portsmouth, 
orally), for defendant. 


BLANDIN, J.—In our opinion the recommendation the master 
must followed and title the two deposits decreed the 
administrator the estate John Howell. The findings the 
master that the decedent never surrendered control over the deposits 
the plaintiff amply sustained the evidence. The plaintiff herself 
admitted that she never had the books, nor access the deposit box 
Howell’s name where they were kept, nor drew money from either ac- 
count. plain that the decedent retained full control over the deposits 
until his death and hence there was gift inter vivos the plaintiff. 
New Hampshire Savings Bank McMullen, 123, 185 158; 
Dover Cooperative Bank Tobin’s Estate, N.H. 209, 166 247; 
Burns Nolette, N.H. 489, 144 848, A.L.R. 1051. This was 
situation where Howell endeavored keep sole control the deposits 
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during his lifetime, and transfer the balance, any, upon his death 
the plaintiff. Such arrangement testamentary character and 
hence invalid under the Statute Wills. Bartlett Remington, 
N.H. 364; Towle Wood, N.H. 434, Am.Rep. 326; Burns 
Nolette, supra. 

However the plaintiff further contends that there was “agree- 
ment arrangement” the decedent with the president and 
treasurer the bank which “would result” payment the plaintiff 
the deposits upon his death, and also that the evidence warrants 
finding that trust was established. our opinion both contentions 
must fail. The plaintiff cites Ibey Ibey, N.H. 434, 157, 
authority for her position the agreement contract theory. 
that case, the court held that where three United States savings bonds 
were purchased payable himself, and upon his death and 
respectively, the gift was perfected. But the opinion was careful 
point out that “the gifts were made through contracts duly executed, 
and there was requirement that delivery made the donees per- 
sonally order complete their rights accordance with the terms 
the contracts.” Id., N.H. page 435, page 158. 
careful search the record the present case shows evidence 
sufficient establish any such contract. The gist the testimony 
relative Howell’s dealings with the bank officials was that told 
them wished the money the plaintiff upon his death and 
asked their advice whether this could accomplished they put 
“her name it.” They told him could, and gave instructions 
accordingly. meeting minds nor mutual intention form 
contract present here, nor surrender any rights the decedent, 
and the claim, therefore, fails. See Towle Wood, supra. 

The final ground upon which the plaintiff bases her case that 
trust was established. But here again the master’s unequivocal finding 
that Howell retained “full control” over the deposits during his life- 
time fatal such contention. This finding is, effect, that 
present interest passed the plaintiff, and hence trust was es- 
tablished. Bartlett Remington, supra; Towle Wood, supra; 
Fernald Fernald, N.H. 75, 77, 113 223. See also, Burns 
Nolette, supra, N.H. 489, 495, 144 848, A.L.R. 1051. Decisions 
other jurisdictions which may run contrary the well established 
rule here are not followed. any conflict existed the plain- 
tiff’s testimony relative the matter control, was for the trier 
facts resolve, and has done adversely the plaintiff. 

the result this instance appears thwart the intention the 
decedent the rule may changed legislation. Cf. Laws 1945 (Ala.) 
Act 232; 55, 36. 

was discretionary with the master whether allow the plaintiff 
testify facts occurring during the decedent’s lifetime and within his 
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knowledge, depending whether injustice would have been done with- 
out such evidence. R.L. 392, 26. The record discloses liberal 
interpretation this statute favor the plaintiff, and abuse 
seen ruling out certain testimony offered her which appears 

have been mainly cumulative. The plaintiff Trial 
Court recommit the case the master for further findings and rul- 
ings, but since they would have been either immaterial inconsistent 
with those already made, the Court correctly denied the request. 

The plaintiff’s exceptions the master’s failure make certain other 
findings fact and rulings law requested been carefully 
examined. Both are disposed the ground that they are inconsistent 
with the facts found and rulings law made which are herein upheld. 

appears that the master’s recommendation for decree establish- 
ing title the two deposits the administrator should followed. 

Exceptions overruled. 

All concurred. 


Statute Prohibiting Extradition Collection Check 


Scott State, Court Appeals Alabama, So. Rep. (2d) 390 


criminal extradition statute cannot construed authoriz- 
ing the extradition any person the State Alabama any 
other State where the extradition proceedings, directly indirectly, 
seek aid the collection any debt, demand claim against the 
party sought extradited. 

this case was held that check “debt, demand claim” 
with respect the drawer and therefore comes within the scope 
the above statute which prohibits extradition any person where 
extradition proceedings are sought aid collection “debt, de- 
mand, claim” against party sought extradited. 


Appeal from Circuit Court, Lee County; Albert Hooton, Judge. 

Petition James Scott for habeas corpus. From order 
judgment his petition and remanding him custody, peti- 
tioner 

Reversed and remanded. 

Maurice Bishop, Birmingham, and Jacob Walker, Opelika, 
for appellant. 

Carmichael, Atty. Gen., and Wm. McQueen, Asst. Atty. 
Gen., for the State. 


BRICKEN, appeal this proceeding properly before 
this court; affirmatively appearing the Section 369, Title 
15, Code Alabama, have been fully with. 


NOTE—For similar decisions see Digest (Fifth Edition) §597. 
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The facts involved are without material conflict, and appears from 
the transcript the record and statement the evidence are substan- 
tially follows: 

James Scott, the appellant (petitioner), was arrested under 
governor’s warrant issued the Governor the State Alabama 
requisition the Acting Governor the State Georgia, the 
said warrant, reciting that James Scott was charged with “the crime 
Misdemeanor (bad check)” duly certified copy which indict- 
ment accompanied the said requisition. 


Scott sued out writ habeas corpus addressed the Circuit Court 
the Fifth Judicial Circuit Alabama seeking his discharge from the 
sheriff Lee County, Alabama, who made the arrest and from the 
judgment the Court remanding him the custody the sheriff for 
the purpose being delivered the authorized agent the State 
Georgia Scott gave due and legal notice of, and brings this appeal. 


The undisputed testimony this case that Scott, young man 
nineteen years age was engaged buying and selling automobiles. 
issued checks payment for automobiles purchased him and 
received checks for automobiles sold him. March 1947, 
bought automobile Atlanta, Georgia, and issued check, the 
amount $2,500, payable the order Dean Ledbetter. The check 
was drawn the Farmers National Bank Opelika, Alabama. Led- 
better, the payee the check question, retained his check and de- 
layed presenting same for payment for two weeks and until March 
17, 1947. 

When the check was presented March 17, 1947, was returned 
the Farmers National Bank with the notation the check “Drawn 
against uncollectible funds.” The check had been issued payment 
1947 Pontiac, which Scott had purchased public auction Atlanta, 
Georgia, from Dean Ledbetter. March 1947, Scott had de- 
posit the Farmers National Bank Opelika the sum $5,324.16. 
March 14, 1947, had deposit said bank the sum $8,369.02. 
late March 20, 1947, Scott had deposit said bank the sum 
$10,924.70. When Scott deposited checks issued him, the bank 
held those checks “uncollects funds” account and did not credit 
his account until the checks cleared. Between March 1947, and March 
17, 1947, several checks which had been given Scott various per- 
sons, and which Scott had deposited were bad evidenced “pink 
slips” the bank. addition, the bank had made Scott loan and 
had accelerated payment this obligation, which was charged Scott’s 
account the amount between $1,800 and 

Ledbetter, the filed suit the circuit Court Lee 
County, Alabama, Equity Division, Case No. 2177, styled Dean Led- 
better James Scott and Stokley, April 1947, seeking 
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recover the automobile question, the monetary obligation repre- 
sented the checks. This suit still pending active litigation. 

Ledbetter stated that “If had James (petitioner) Georgia, 
would get money out him.” About two weeks before filed his 
equity suit, Ledbetter declared going have Scott arrested 
collect money.” the last Thursday March, 1947, Ledbetter 
stated that “he (Ledbetter) was going have his money, (Scott) 
was going jail.” also threatened that “he (Ledbetter) 
didn’t get his money was going have warrant for the arrest 
petitioner and have him extradited,” and threatened the petitioner 
with: “Boy, I’m going tell you, you don’t get money up, you are 
going sorry. going have you arrested. can get you back 
Georgia, will make hot for you.” 

hearing the Court below the petitioner contended his extradi- 
tion under these facts would direct violation the stautory pro- 
hibition contained Section 68, Title 15, Code Alabama 1940, and 
the law expressed Hobbs State Tennessee rel. State 
Alabama, 1942, Ala. App. 412, certiorari denied parte, 
State, 243 Ala. 102, So. 596. The case, stated, here appeal 
under Section 369, Title 15, Code Alabama 1940. 

check essentially commercial paper, possessing the attributes 
contract, and certain characteristics property, and equiva- 
lent promise pay upon the part the drawer. executory 
its nature. S., Bills and Notes, Deal Atlantic Coast 
Line Co., 225 Ala. 533, 144 So. 81, 455; Tarrant American 
Sav. Bank Smokeless Fuel Co., 233 Ala. 507, 172 So. 603; Kleinman 
Chase National Bank City New York, 124 Misc. 173, 207 
191, Williams Lowe, Ind. App. 357, 113 471; First National 
Bank Montgomery Cotton Mfg. Co., 211 Ala. 551, 101 So. 186; Dowling 
Parker, 221 Ala. 63, 127 So. 813. 

habeas corpus proceedings secure release prisoner held under 
extradition proceeding, that papers file presented necessary facts 
constitute prima facie case for holding accused custody fugitive 
from justice does not preclude the Court from looking behind the prima 
facie case see whether the warrant the Governor was issued 
case not authorized law. State Tennessee Hamilton, Ala. 
App. 587, 190 So. 306, 308; Hobbs State Tennessee rel. State 
Alabama, Ala. App. 412, So. 595, certiorari denied parte 
State, 243 Ala. 102, So. 596. 

The criminal extradition chapter cannot construed authorizing 
the extradition any person this State any other State where the 
extradition proceedings, directly indirectly, seek aid the collec- 
tion any debt, demand claim against the party sought éxtra- 
dited. Title 15, Section 68, Code Alabama 1940; Hobbs State 
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Tennessee rel. State Alabama, Ala. App. 412, So. 595, cer- 
tiorari denied parte State, 243 Ala. 102, So. 596; parte Slau- 
son, C., 66; Work Corrington, Ohio St. 64, Am. Rep. 
345; Compton, Ault Co. Wilder, Ohio St. 130; State Gregg, 
App. 55; Commonwealth Pennsylvania Heinz, 141 Pa. Super, 158, 
875; parte Kuhns, Nev. 487, 137 83, A., N.S., 
507; parte Owens, Okl. Cr. 128, 245 68; parte Maddox, 
Cr. 114, 1111; parte Offutt, Okl. Cr. 401, 234 222; 
parte Johnson, Cr. 154, 2d. 171. 

Where the governor’s warrant recited that accused was charged 
Georgia with “the crime Misdemeanor (bad and the undis- 
puted evidence disclosed that check was returned with the notation 
“Drawn against uncollectible funds,” and that payee has instituted civil 
equitable proceedings, which are pending, and has threatened ac- 
cused with arrest and extradition money was not promptly paid, and 
that extradition proceedings were instituted, directly indirectly, aid 
the collection such check, extradition could not had. Authori- 
ties, supra. 

This writ habeas corpus was filed the petitioner prevent him 
from being taken from his home Alabama direct violation Sec- 
tion 68, Title 15, the Code Alabama 1940, which provides 
follows: 


“Nothing this chapter shall construed authorizing the extra- 
dition any person this state any other state where the extradi- 
tion proceedings, directly indirectly, seek aid the collection 
any debt, demand claim against the party sought extradited.” 


The first question which presents itself for our consideration the 
check question, debt, demand claim” within the terms Section 
68, Title 15, the Code Alabama 1940, and so, will this request 
for extradition directly indirectly aid the collection such debt, 
does seek so? does, must admitted the petitioner 
should discharged under the writ because comes squarely within 
the provisions Section 68, Title 15, the Code Alabama 1940. 

The check question was issued the petitioner March 1947. 
The payee held this check for fourteen days before presenting for pay- 
ment, and when presented was returned the bank with the notation 
“Drawn against uncollectible funds.” Between the date issuance, and 
the date the check was presented for payment, the bank had accelerated 
payment loan previously made Scott the bank and had 
charged his account with the amount the loan, being between $1,800 
and $2,000. addition, Scott had deposited numerous other checks 
with the bank which were not credited his account until they were 
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collected the bank and several these checks, given Scott 
other persons, were never honored. 

the check question debt, demand claim” against Scott? 
The prosecutor, Ledbetter, manifestly that opinion evidenced 
his numerous statements, his threats, and his civil litigation all involving 
and pertaining the same check, and the same transaction that here 
involved, and which seeks have Scott extradited aid him 
its collection. 


check essentially commercial paper, possessing the attributes 
contract and certain characteristics property and equivalent 
promise pay upon the part the drawer. executory its 
nature.” 


The case Dowling al. Parker al., 221 Ala. 63, 127 So. 813, 
814, particularly applicable the instant case. the Dowling case, 
mortgagor, still possession mortgaged mule, negotiated sale 
the mule. mutual agreement the purchaser made the check for 
the price payable the mortgagee. The purchaser took possession 
the mule, and when died, within few days, stopped payment 
the check. The Supreme Court declared: 


“Defendant gains nothing the fact that check deemed con- 
ditional payment—conditional its being cashed. expresses con- 
tract the drawer pay, and, not cashed because his counter- 
mand other cause not the fault the payee, suit lies prom- 
issory note other bill exchange.” 


Deal Atlantic Coast Line Railroad Company, 225 Ala. 533, 144 
So. 81, 82, A.L.R. 455, suit check the payee against the 
drawer, the Supreme Court declared: 


check contract within itself, and imports obligation en- 
gagement the part the drawer pay the same, if, due presen- 
tation the bank, payment refused.” 


{ 

First National Bank Montgomery Cotton Mfg. Company, 211 
Ala. 551, 101 So. 186, 188, the Court observed: 

“The drawer this check stands some respects similar rela- 
tion the payee the check the maker note the payee the 
note. The maker the check engages with the payee that due 
presentation will paid, and, dishonored and the necessary 
proceedings dishonor duly taken, will pay the amount thereof 


the payee holder any subsequent indorser who may 


pelled pay it.” 


Williams Lowe, Ind.App. 357, 113 471, 473, the Court 
declared that: 


check written contract for the payment money.” 
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Smith Treuthart, 130 Misc. 394, 223 N.Y.S. 481, 482, the Court 
defined check as: 

“acknowledgment indebtedness and promise pay.” 

well established, and universally held that check per- 
sonal obligation the part the maker pay the debt, the obli- 
gation evidenced thereby, that further discussion the point would 
unnecessarily burden this opinion. 

Alabama adopted the uniform criminal extradition act 1931, Gen- 
eral Acts 1931, 559. This act has been brought forward Article 
Chapter Title 15, the Code Alabama 1940. However, 
Section 68, Title 15, the Code Alabama 1940, not part 
the uniform act. The only reference the uniform act the collec- 
tion debts found Section 23, Section 71, Title 15, Code Ala- 
bama 1940, which provides that demanding extradition the appli- 
cation shall state “that the proceeding not instituted enforce 
private claim.” 

This Court has previously had occasion consider Section 68, 
Title 15, and case very similar to—in fact almost identical with— 
the one here pending. Hobbs State Tennessee rel. State 
Alabama, Ala. App. 412, So.2d 595, Hobbs was charged “with the 
crime feloniously obtaining property means bad check.” 
Hobbs gave check party Tennessee “accompanied the state- 
ment, that was not good the time, but that [he] would ‘make 
upon his return Alabama, where resided.” That never 
did. the Hobbs case, supra this court said: 


“So far can see the necessary facts, outlined the opinion 
the case State Tennessee Hamilton, Ala.App. 587, 190 So. 
306, 308 constitute prima facie case for holding appel- 
lant custody fugitive from justice, were made appear the 
papers file. 

“But here, the Hamilton case cited the preceding paragraph, 
this fact does not preclude our ‘looking behind the prima facie case 
see whether not the warrant the Governor was issued case not 
authorized law.’ 

“And definitely the law our State that ‘nothing this chap- 
ter [the chapter dealing with Criminal Extradition] shall construed 
authorizing the extradition any person this state any other state 
where the extradition proceedings, directly indirectly, seek aid 
the collection any debt, demand claim against the party sought 
extradited.’ Code 1940, Title 15, 68.” 


the Hobbs case, this Court reversed and rendered the case, and 
entered order discharging the appellant. 

our opinion the case bar much stronger, from petitioner’s 
standpoint, than the Hobbs case, supra. Here, the petitioner charged 
with Misdemeanor (bad check) the Hobbs case was charged 
with “the crime feloniously obtaining property means bad 
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check.” one contends that Scott had any knowledge—or even 
that suspected—the check would not promptly paid when pre- 
sented. The undisputed evidence quite the contrary. Scott admit- 
tedly had sufficient funds deposit the bank which the check 
was drawn have cashed the date was issued, and for days 
subsequent thereto. the case here pending, Ledbetter, the payee, 
has instituted suit the transaction Lee County, Alabama, and has 
made numerous threats criminal prosecution and attempts extra- 
dition force the collection this debt. 

Although not part the uniform criminal extradition act, and, 
therefore, not the subject general consideration Courts last 
resort throughout the nation, provisions similar our Section have 
been the subject litigation and discussion other states, and 
every case the principle embraced this Court the Hobbs case, 
supra, has been the universal decision these Courts. 

Section 68, Title 15, the Code Alabama 1940, the respon- 
sibility placed squarely upon the Court see that person shall 
extradited “Where the extradition proceedings, directly indirectly, 
seek aid the collection any debt, demand claim.” 

This case has been well briefed respective counsel. The brief 
the Attorney General contains the terse but correct statement 
follows: 


“The main issue appears us, that the appellant making 


the contention that virtue Title 15, Section 68, Code Alabama 
1940, cannot extradited from this State any other State, when 
such extradition proceedings directly indirectly seek aid the 
collection any debt. 

“We therefore, submit that the only question presented this case 
question fact. the court the opinion that this proceed- 
ing was instituted for the purpose collecting debt then readily 
admit that this case should reversed and order made this court 
releasing this appellant. However, the other hand, just strongly 
insist that the facts presented this court not show that this pro- 
ceeding was instituted for the purpose collecting debt, then this 
case should affirmed.” 


From what has been said, hereinabove, based upon the undisputed 
facts, are the opinion that this proceeding was instituted for the 
purpose directly indirectly seeking aid the collection debt, 
demand claim against the party sought extradited. are 
further the opinion that the trial court fell into error and failed 
give effect the statutory provisions Section 68, Title 15, Code 
Alabama 1940. 


appears us, also, that notwithstanding the adverse decision 
the trial court, that from the following incident the trial shown 
the record, could reasonably construed that the court effect 
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regarded the transaction being debt. the conclusion taking 
the evidence, the court propounded two questions the petitioner, viz.: 
“Have you ever paid for this car?” which question petitioner re- 
plied: “No, sir, never did; they never gave chance.” “Young 
man did you ever make any payment this check?” Ans: “No sir,” 
and gave his purported reasons for not having paid for the car, made 
any payments the check. 

The language Section 68, Title 15, the Code Alabama 
1940, clear and explicit. was passed preserve and protect the 
real purpose rendition statutes, and protect the process from the 
evils and private uses which was exposed. The legislative intent 
clear from the language the statute. There word doubt- 
ful import. broad its application, and emphatic its prohibi- 
tion. The following underlined words the statute are all inclusive. 
They clearly reveal that the Legislature meant this prohibition have 
broad application, liberally construed. 

“Nothing this chapter shall construed authorizing the extra- 
dition any person this state any other state where the extradition 
proceedings, directly indirectly, seek aid the collection any 
debt, demand claim against the party sought extradited.” 

noted the above statute, not necessary that the request 
for extradition directly aid the collection any debt claim, but only 
that seeks aid the collection claim, not only directly, but 
indirectly well. 

The judgment the trial court reversed, and judgment here 
rendered discharging the appellant. Reversed and rendered. 


Claim Fraud Procuring Indorsement Note 


Heating Plumbing Finance Corporation Braun, Court Appeals Ohio, 
Rep. (2d) 920 


Statements made one who becomes the owner negotiable 
promissory note indorsed blank, delivery one who indorses 
such note before delivering him, that (the indorser) will not 
held liable indorser, even established the proper 
degree proof, falls far short establishing fraud procuring the 
indorsement. The indorser would have legal right rely such 
representation. 


Action the Heating Plumbing Finance Corporation against 
Morris Braun recover promissory notes. Judgment for the de- 
fendant, and the plaintiff appeals. [Editorial Statement.] 


NOTE—For similar decisions see Digest (Fifth Edition) §598. 
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Judgment reversed, and cause remanded. 
Royon, Cleveland, for plaintiff appellant. 
Sklenicka, Cleveland, for defendant appellee. 


SKEEL, appeal comes this court questions law 
from judgment for the defendant the Municipal Court Cleve- 
land. 

The action was founded upon twelve promissory notes each set forth 
separate cause action. Each note was endorsed the de- 
fendant, Morris Braun. 

The defendant was the treasurer The Domestic Furnace Company, 
corporation engaged installing furnaces and making furnace re- 
pairs. After this company sold and completed the installation fur- 
nace, furnace repair job, for customer and was unable 
pay cash, the company would secure from such customer his promis- 
sory note. 

The Domestic Furnace Company purchased most its furnaces and 
materials from The Fox Furnace Company Elyria. The forms for 
making out promissory notes used the Domestic Furnace Company 
above described were furnished The Fox Furnace Company and 
when signed the Domestic Furnace Company’s customers were in- 
dorsed blank the Domestic Furnace Company and the defendant, 
and delivered The Fox Furnace Company. 

The evidence conclusively establishes that the plaintiffs now are the 
owners the notes. The endorsement the said notes The Domes- 
tic Furnace Company and the defendant all statutory re- 
quirements notice and protest. 

the claim the defendant that was fraudulent 
representations sign his name the back these notes officer 
the Fox Furnace Company. The fraudulent representations claimed 
defendant were the effect that was not thereby making him- 
self liable personally but all that was wanted was that, because his 
name was common (Brown), they wanted “keep your present 
name and address record for identification.” 

Statements made one who becomes the owner negotiable 
promissory note indorsed blank, delivery one who indorses such 
note before delivering him, that he, (the indorser) will not held 
liable indorser, even established the proper degree proof, 
falls far short establishing fraud procuring the endorsement. The 
indorser would have legal right rely such representation. 

The evidence which uncontradicted clearly establishes that the 
plaintiff purchased and paid The Fox Furnace Company for each the 
notes before the due date the first installment. The plaintiff was, there- 
fore holder due course. 

defendant fraud officers The Fox Furnace Com- 
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pany procuring his endorsement cannot urged defense against 
holder due course unless notice the purchaser for value the 
alleged fraud can shown prior the date purchase. There 
evidence the record even tending establish such fact. The 
defendant’s claims, therefore, not present legal defense the plain- 
tiff’s claim holder due course. 

One other question presented the record. The trial court 
its findings fact and conclusions law found: 


Findings Fact 


“That several promissory notes set forth the separate causes 
action were delivered the plaintiff; 

“That the defendant, Morris Braun, was the treasurer the com- 
pany and that through him such treasurer the said notes were assigned 
The Domestic Furnace Company: 

“That the defendant Morris Braun, had personal interest any 
the notes set forth said petition the plaintiff; 

“That payments having been made thereon this defendant 
time individual, the signature the defendant was secured 
only for identification future collection purposes; 

“That said endorsements were not guarantees said notes and 
were requested other employees the company the ordinary 
course business.” 

Conclusions Law 


“The court, therefore, finds that matter law party whose 
name does not appear upon bill exchange individual and only 
agent, cannot sued upon it. 

“Therefore, there can recovery against defendant, Morris 
Braun, this case. 

“Judgment rendered for the defendant.” 


These findings were entered after permitting the defendant testify 
his verbal understanding with the Fox Furnace Company that 
would not personally liable putting his name the back 
the notes where endorsements are usually made. against holder 
due course such evidence was not admissible. 

Sec. 8168, General Code, provides: 


person placing his signature upon instrument otherwise than 
clearly indicates appropriate words his intention bound some 
other capacity.” 


The defendant who signed his name the place indorser 
this case was indorser matter law there being showing 
appropriate words whereby clearly indicated his intention 
bound some other capacity and parol evidence not admissible 
contradict the terms the written contract between the 


q 
rly 
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payee his endorsement. Davlin Kowalk, Ohio App. 222, N.E. 
798. 

For the foregoing reasons the judgment the Municipal Court re- 
versed and the cause remanded for further proceedings according 
law. 


HURD, and MORGAN, J., concur. 


Unpaid Draft Held Bank Seller’s Agent 


Robertson Central Manufacturers’ Mutual Insurance Co., Springfield Court 
Appeals, Missouri, 207 Rep. (2d) 


Checks and drafts not drawn favor the depository bank, 
deposited for the owner bank other than the drawee, 
the absence contrary showing, are presumed have been de- 
posited for collection, and under such circumstances the bank 
becomes agent, and the title remains the depositor, though 
given credit his passbook and permitted draw against 
the deposit. 

Where draft accompanied bill lading other docu- 
ment surrendered when the draft paid, the bank holding 
the draft for the purpose collection agent rather than the 
owner the draft. such case agent the depositor and 
not the drawee the draft. 


Action John Robertson, individual, doing business Robert- 
son Garage, against the Central Manufacturers’ Mutual Insurance Com- 
pany, recover upon policy automobile collision insurance. Judg- 
ment for defendant, and plaintiff appeals. 

Judgment reversed with directions. 

Byron Kearby, Poplar Bluff, for appellant. 

Henson, Poplar Bluff, for respondent. 


VANDEVENTER, J.—This suit automobile insurance 
policy. Briefly, plaintiff alleges his petition that defendant issued 
the policy two automobiles, 1941 DeSoto and 1941 Chrysler for 
actual cash value, less $50.00, which amount was deductible from the 
loss occasioned each collision upset. That the reasonable value 
the two automobiles was $2,300.00 and that the——day Jan- 
uary, 1946, while the policy was force, the said automobiles were 
damaged collision near Lufkin, Texas, the amount $1,300.00, 
for which demand had been made and payment refused. was further 


alleged that through defendant’s wilful, wrongful and vexatious refusal 


NOTE—For similar decisions see Digest (Fifth Edition) §189. 
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pay, had become liable plaintiff for further sum $500.00 
reasonable attorney’s fee and $120.00 damages for the vexatious 
delay refusing pay the amount the loss. Defendant’s answer 
admitted that the plaintiff was doing business under the name Robert- 
son Garage certain location Butler County, Missouri, and also 
admitted that the defendant was corporation alleged the peti- 
tion. denied generally each and every other allegation the petition. 

Paragraph the answer, defendant specifically denied that 
the automobiles were damaged collision near Lufkin, Texas, 
any other place the day January, 1946. but de- 
fendant states that said Chrysler automobile and said DeSoto auto- 
mobile mentioned plaintiff’s petition were sold plaintiff one 
John O’Banion Lufkin, Texas, the 7th day February, 1946, 
and that thereafter the plaintiff herein had right, title interest 
said automobiles, either them, and that the collision which 
occurred near Lufkin, Texas, which said Chrysler automobile and 
said DeSoto automobile were damaged described peti- 
tion occurred subsequent the sale said automobiles the plain- 
tiff the said John O’Banion.” 

further denied that the policy insurance mentioned plain- 
petition was force said automobiles the date the 
collision. Plaintiff’s reply was general denial the answer. 

The evidence, material here, showed that plaintiff was 
selling automobiles Poplar Bluff, that defendant had issued 
insurance policy covering the two automobiles question, insuring 
plaintiff against any loss collision above $50.00 for each collision. 
are not deciding that $50.00 deductible for each car involved 
the collision, but the parties seem agree that amount. the 
7th day February, 1946, one John O’Banion Lufkin, Texas, came 
Poplar Bluff and agreed buy from plaintiff six automobiles. 
O’Banion took two the automobiles back Lufkin with him but 
plaintiff agreed deliver the other four. gave plaintiff 
draft Lufkin, Texas, bank for $6,550.00 and check for $1,350.00 
which total amount was the purchase price the six automobiles. This 
draft was, the 7th day February, deposited account 
the State Bank Poplar Bluff and attached were the six 
certificates Title the six automobiles, duly assigned plaintiff 
John O’Banion Lufkin, Texas. The record not clear 
whether the check for $1,350.00 was deposited cashed but it, with 
the draft, was transmitted the State Bank Poplar Bluff its cor- 
respondent St. Louis the same day the draft was deposited and was 
about days later, returned marked “insufficient funds.” was then 
sent mail the Poplar Bluff bank the Lufkin, Texas, bank and 
was returned the second time marked “payment stopped.” The bank 
records show that the draft for $6,550.00 was never returned the 


| 
4 
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Poplar Bluff bank and the entire credit given the 7th day Feb- 
ruary remained plaintiff’s account. 

The record not clear when the automobiles started 
Texas, but was either the early morning the 7th early morn- 
ing the 8th. any event, the day after the two automobiles left 
Poplar Bluff, they were wrecked about miles northeast Lufkin, 
Texas, collision with another automobile and the total cost re- 
pairing them was $914.00. The plaintiff testified that was called 
from Lufkin, Texas, and told the wreck that day after the cars left 
Poplar Bluff, which would within hours the time they left, the 
limit set the policy for coverage transporation. The defendant 
offered evidence the exact time the wreck. Neither was 
there any evidence offered the exact time when the draft was 
paid, and the Certificates Title delivered the purchaser but the 
evidence conclusively shows was some time after the collision. The 
plaintiff testified that O’Banion talked him telephone from Lufkin, 
Texas, immediately after the collision and informed him was going 
turn the draft and check down, refuse honor them, unless 
plaintiff would pay the amount necessary repair the automobiles. 
Plaintiff agreed this and paid the $914.00. The record not 
clear how this adjustment was made but there was dispute but that 
$914.00 was the amount damage the cars suffered the collision and 
was paid the plaintiff. Upon agreement pay the amount 
the damage the cars, O’Banion permitted the draft paid and 
plaintiff got the benefit it. The deposit slip issued plaintiff when 
the draft was deposited contains this statement: “All items except 
cash are credited subject final payment.” 

Plaintiff testified that the Certificates Title for the six cars were 
attached the draft they would delivered only when the draft 
was paid. 

view it, the sole and important question this cause is: Was 
plaintiff the owner the cars the time the collision? were, 
then the insurance company liable. 

The law Missouri relative the transfer motor vehicles 
that the time the sale transfer ownership motor vehicle, 
the Certificate Title issued the Commissioner Motor Vehicles 
must endorsed assignment the holder thereof the form 
printed thereon and prescribed the Commissioner Motor Vehicles 
and unless such certificate assigned and delivered the time, 
title, legal equitable, passes and the selling the automobile with- 
out such assignment criminal offense. Sec. 8382(c), Mo.R.S.A. 
This has been consistently held this state many decisions, com- 
mencing with State rel. Connecticut Fire Ins. Co. Hartford, 
Conn., Cox, 306 Mo. 537, 268 S.W. 87, A.L.R. 1456, decided 
1924 and including the case Pearl Interstate Securities Co., 


a 
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Mo.App., 198 S.W.2d 867, decided December 1946. See many cases 
digested under title Automobiles, 19, Mo. Lifetime Digest. 

According the undisputed testimony this case, these two auto- 
mobiles had not been delivered the purchaser Lufkin, Texas, and 
neither had the Certificate Title been delivered him unless the 
State Bank Poplar Bluff was the agent O’Banion, and delivery 
the bank was delivery O’Banion. The bank was not the agent 
O’Banion but .was the agent plaintiff. Bank Poplar Bluff 
Millspaugh, Mo.App., 275 S.W. 579. “Checks and drafts not drawn 
favor the depository bank, deposited for the owner 
bank other than the drawee, the absence contrary showing, are 
presumed have been deposited for collection, and under such cir- 
cumstances the bank becomes agent, and the title remains the 
depositor, though given credit his passbook and permitted 
draw against the deposit.” Vol. Zollmann Banks and Bank- 
ing, 5472. State rel. Percy Cox, 325 Mo. 938, S.W.2d 46; 
Brigance Bank Cooter, Mo.App., 200 S.W. 668; Mudd Farmers’ 
Merchants’ Bank Hunnewell, 175 Mo.App., 398, 162 S.W. 314. 


have been unable find any case reported where Certificates 
Title were attached sight drafts and deposited banks, but there 
are many cases where bills lading and other documents have been 
attached and the purpose such attaching that they will not 
delivered until the draft paid. 

The courts have gone far hold that they will take judicial 
notice the procedure persons depositing drafts and attaching 
thereto bills lading. “The custom attaching bills lading 
drafts, and thus passing the drafts along for collection, has become 
universal that the court must take judicial notice the procedure. 
After all said and done, the bill lading nothing more nor less 
than bill sale, and attached the draft matter con- 
venience the transaction business, and order that the bill 
lading, which the evidence the title, will not delivered before the 
draft paid.” Vol. Zollmann Banks and Banking, 5505; 
Vickers Machinery Warehouse Sales, 111 Wash. 576, 191 869; 
Dubuque Fruit Co. Emmerson Co., 201 Iowa 129, 206 N.W. 
672. principle, there could difference between attaching 
bill lading Certificate Title motor vehicle. Each 
evidence title. 

There can question but what the Poplar Bluff Bank was the 
agent plaintiff. See Banks and Banking 224, where 
stated that bank under such conditions the agent the depositor 
and says: “Thus, where draft accompanied bill lading 
other document surrendered when the draft paid, the bank 
holding the draft for the purpose collection agent rather than 
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the owner the draft. such case agent the depositor and 
not the drawee the draft.” 

Am.Juris. page 481, Sec. 664, stated: “However, bank 
which receives sight draft for collection should not surrender ac- 
companying bill lading until the draft has been paid, and bill lad- 
ing made deliverable the consignor his order and accompanying 
time draft must retained collecting bank after acceptance 
the draft secure its payment. bank receiving sight draft for col- 
lection with bill lading attached does not, the absence express 
authority that effect, have the right deliver the bill lading 
conditionally the consignee enable him inspect the goods covered 
the bill lading.” 

There can question but what the State Bank Poplar Bluff 
was the agent the plaintiff and such agent held the unpaid draft and 
Certificates Title. Under these circumstances they had not been 
delivered O’Banion and the title had not passed. Therefore, the 
insurance company was liable the plaintiff for the amount the loss, 
less deductions provided for the policy. 

Neither plaintiff nor defendant asked for findings fact con- 
clusions law and not know upon what theory the court found 
for defendant. its brief, (although defense should have been 
specially pleaded, Civil Code Mo. seq., 847.39 
seq.) defendant asserts that was not liable because the provision 
the policy which excludes coverage from “loss damage any 
automobile while such automobile being conveyed upon any 
automobile, trailer semi-trailer,” but there quite distinction be- 
tween one automobile propelling itself and pulling another and 
mobile being conveyed “in upon any automobile, trailer semi- 
trailer.” 

Under the general rule that insurance contracts must construed 
strictly against the company who writes and sells them and liberally 
the insured, who buys them, must disagree with this contention. 
Neither were these automobiles sold under conditional sales contract, 
which avoids liability under the policy. This was not conditional 
sales contract. Without proper assignment, the would-be purchaser 
has legal equitable title and not entitled possession. Personal 
Finance Co. Lewis Inv. Co., Mo.App., S.W.2d 655; Muzenich 
McCain, 220 Mo.App. 502, 274 S.W. 888. was agreement sell 
the two automobiles question, the automobiles delivered 
Lufkin, Texas and the Certificates Title also delivered there 
the time the draft was paid. far the two cars involved this 
controversy are concerned, they were not delivered the time the 
collision and neither were the Certificates Title. Therefore the title 
was still the plaintiff and the defendant should make gocd the 
loss occasioned the collision. believe the trial court erred 
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rendering judgment for defendant, that the judgment should have been 
rendered for plaintiff for the amount his damage, less the amount 
deductible. The judgment the trial court therefore reversed with 
directions enter judgment for plaintiff and hear further testimony 
whether defendant would liable for attorney’s fee and 
penalty for vexatious delay under the provisions Sec. 6040, Mo. 


FULBRIGHT, J., not sitting. 
BLAIR, J., concurs. 


Trustee Holding Bank Stock Liable for Assessment 


McCoy Hoff, Supreme Court Wisconsin, Rep. (2d) 313 


Testamentary trustee, having bank stock her possession 
such and also having possession the residue the estate, became 
liable trustee for the amount the assessment not exceeding the 
value the estate her hands. 

Statute this case provided that “Persons holding stock ex- 
ecutors, administrators, guardians trustees, and persons holding 
stock collateral security, shall not personally liable stock- 
holders, but the assets funds their hands constituting the trust 
shall liable the same extent the testator, intestate, ward 
person interested such trust fund would be, living, compe- 
tent act, and the person pledging such stock shall deemed the 
stockholder and liable under this section. 


Appeal from order the Circuit Court for St. Croix County; 
George Thompson, Judge. 

Affirmed. 

This action was commenced November 20, 1943, Ruth Mc- 
Coy, trustee, plaintiff, against Julius Hoff and Ambrose Cullen, 
trustees the segregated trust the Bank New Richmond, re- 
cover certain sums paid Ruth McCoy the defendants their 
predecessors. complaint was filed which the defendants demurred. 
From order sustaining the demurrer the plaintiff appeals. The facts 
will stated the opinion. 

Hughes Hughes, New Richmond (Lines, Spooner Quarles, 
Milwaukee, counsel), for appellant. 

Doar Knowles, New Richmond, for respondents. 


ROSENBERRY, case can best understood stat- 
ing the principal facts chronological order. 
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June 21, 1925, Ralph McCoy died. 

June 30, 1925, will admitted probate. 

September 18, 1931, final judgment entered assigning the Estate 
Ruth McCoy and the Bank New Richmond, trustees the 
two trusts described the will. 

March 1933, Bank New Richmond was stabilized and there- 
after stock assessment was made against the stockholders the bank. 

December 12, 1936, order was issued the county court direct- 
ing Ruth McCoy, executrix, not trustee, execute note 
the trustees the segregated assets the bank New Richmond for 
the sum $22,000 payment the stockholders’ liability. 

September 18, 1938, order was issued authorizing Ruth McCoy 
executrix turn over the trustees the segregated assets the 
bank securities the value $18,500 full payment the note given 
her executrix. 

The securities were thereupon turned over said Ruth McCoy 
per order. 


Article the will follows: 


give and bequeath all the capital stock the Bank New 
Richmond which shall die possessed, except the shares hereinbefore 
disposed of, said wife, and the bank New Richmond, trus- 
tees, hold the same trust for the uses and purposes, with the rights 
and powers and subject the conditions following and none other, 
to-wit: 

“(a) collect the income thereof and pay the same, less the 
reasonable expenses the trusts, semi-annually oftener wife 
during her life until after the determination this trust herein- 
after provided, one-half applied her support and main- 
tenance and one-half the support, maintenance and education 
children during their minority. 

“(b) divide said trust into many equal portions shall 
leave sons surviving, and each son attaining the age twenty- 
five (25) years, widow shall have predeceased him, upon her 
death thereafter, assign and transfer him his portion, 
widow shall then living, such portion shall assigned and trans- 
ferred whole such parts and such time times during her 
life she may writing direct, and upon the transfer the whole 
thereof, this trust such son’s portion shall cease and determine 

Makes provision the event that all the sons shall die 
before having attained the age twenty-five years. (Not material.) 

“(d)” Provides for appointment trustee for sons under twenty- 
five years age event her dying before some reach that age. 


Article VII provides: 


give, devise and bequeath all the rest, residue and remainder 
said wife and the Bank New Richmond, trustees, hold the 
same trust for the uses and purposes, with the rights and powers, 
and subject the conditions following, and none other, to-wit: 
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“(a) sell and convert into personalty any real estate whenever 
such conversion shall their judgment wise. 

“(b) invest and re-invest the trust funds they shall deem wise 
interest-bearing securities, provided, however, that they may their 
discretion continue hold any securities which may die possessed, 
whether the same are lawful investments for trust funds not, and 
that they may also their discretion purchase and sell stock the 
Bank New Richmond, and they shall not held responsible for any 
loss connection with such investments except for breach good 
faith. 

collect the income thereof and pay the same semi-an- 
nually oftener widow during her life until the termination 
this trust hereinafter provided, one-half applied her 
support and maintenance and one-half the support, maintenance 
and education children during their minority such manner and 
such amounts she may deem fit. (Other matter not ma- 
terial here.) 

Not material. 

“(e) the assignment and transfer any sons his por- 
tion the stock the bank New Richmond under the provisions 
the trust created Article this will, any part thereof, 
widow shall sooner die widow then living, then upon her 
death, pay such son sum equal the par value the shares 
assigned and transferred, and pay each surviv-daughters, 
and the children any deceased daughter, per stirpes, sum equal 
the par value the shares assigned and transferred said son, 


and further sum equal one-half any amount excess par 
which the shares assigned and transferred shall have been ap- 
praised death (Provision for payment before death 
widow.) 


There was codicil the will which not material. 

ground recovery the plaintiff alleges that the assignment and 
delivery securities the value $18,500 the trustees the seg- 
regated assets the Bank New Richmond was made the plaintiff 
with the mistaken idea the law and facts involved for the following 
reasons, 

(a) That September 18, 1931, the final judgment rendered the 
matter the will said deceased, assigned Trust (Article VI) 
the bank stock the Bank New Richmond. That thereafter Trust 
contained absolutely other assets, other than such bank stock. 

(b) That the securities used the trustee pay such stock lia- 
bility were taken from Trust (Article VII) and the stock assessment 
was manner against the assets Trust 


(c) That the final judgment rendered the will said deceased 
September 18, 1931, while contained provision for making assign- 
ment accordance with the terms the will, failed specifically pro- 
vide for the assignment the bank stock the Bank New Rich- 
mond the trustees under Trust and the residue said estate 
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the trustees under Trust That the failure such judgment show 
such specific assignments was not caused the neglect carelessness 
the plaintiff this action. 

appears from the foregoing that the estate the deceased was 
assigned the final judgment Ruth McCoy trustee. The 
plaintiff contends that the will created two distinct trusts. con- 
sidered that the will created but single trust. doubt for conven- 
ience drafting the bank stock was disposed separately from the 
residue the estate, but under the terms will the wife was 
receive one-half the income from the bank stock provided Arti- 
cle VI, and under the provisions Article VII the sons, when the bank 
stock was assigned them were paid sum equal the par value 
the shares and addition further sum equal one-half any 
amount excess par which the shares assigned and transferred 
shall have been appraised death.” 

The inventory the Ralph McCoy estate discloses the following 
appraisal: 220 shares Bank New Richmond stock, appraised 
$135 per share, $29,700; real estate, $15,000; notes, cash, etc., $9,000; 
personal belongings, $3,500; life insurance payable the estate, $42,500. 

the time the assessment the bank stock the New Rich- 
mond Bank the stock had been assigned Ruth McCoy trustee 
along with the residue the estate, all which was her hands 
trustee. The question then what extent all was she liable 
trustee for the assessment? 

Sec. 221.42, Stats. 1943, provides part follows: 

But persons holding stock executors, administrators, 
guardians trustees, and persons holding stock collateral security, 
shall not personally liable stockholders, but the assets funds 
their hands constituting the trust shall liable the same extent 
the testator, intestate, ward person interested such trust fund 
would be, living, competent act, and the person pledging such 
stock shall deemed the stockholder and liable under this section.” 

There can doubt that the trustee having the bank stock her 
possession such and also having possession the residue the es- 
tate became liable trustee for the amount the assessment not ex- 
ceeding the value the estate her hands, and see escape from 
the conclusion that under the terms the statute and the will be- 
came her duty discharge that liability. This she did payment 
$18,500. 

The plaintiff attempts escape liability the ground that there 
were two separate trusts. There was only one estate and the entire es- 
tate went into the hands Ruth McCoy trustee. While the sons 
were become the owners the bank stock, all the children includ- 
ing the sons became entitled their proportionate share the residue. 
There was but one trust and one Designating Article the 
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will which gave the bank stock the sons Trust and designating 
Article VII the will which gave the residue the sons and daugh- 
ters Trust does not change the will. 

the will had provided that the sons should have been first given 
$25,000 and thereafter they with the other children should share the 
residue the estate there could question but that there was 
single trust. That the shares stock the bank were separately dis- 
posed separate paragraph did not operate create separate 
trust. 

considered that this case ruled Banking Commission 
Marquardt, 218 Wis. 210, 260 N.W. 464. that case August Mar- 
quardt will created trust certain property and provided that the 
income the trust estate should paid the testator’s widow dur- 
ing her lifetime until she should remarry. was the owner the 
time his death ten shares bank stock. These were divided 
equally between his two sons. The bank failed. There was assess- 
ment which remained unpaid. action was brought the Banking 
Commission against the trustees, Augusta Marquardt and Bird. 
the time the commencement the action the widow was still 
alive and had not remarried. was held that the shares bank stock 
were part the trust estate. The plaintiffs insisted that the property 
was segregated the rights separate beneficiaries; that because 
the bank stock was designed ultimately become the property Leo 
and Erwin Marquardt the other nine children have interest in, and 
can acquire benefit from, this stock; that why the widow have 
the income from the entire estate. was held that the arrangement 
for the division after the termination the trust estate did not create 
specific trust the bank stock any other property for any 
either child. was held that the trustee was liable and that the estate 
was liable for the assessment under the provisions sec. 221.42, Stats. 

this case, while the sons were ultimately become owners the 
bank stock, had not been assigned transferred them, and was 
part the estate the hands the trustee and the trustee was 
liable under sec. 221.42. The trial court correctly held that there was 
mistake law fact. 

The order the circuit court affirmed. 


FOWLER, J., not participating. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Attorneys’ Fees 


Services rendered attorneys effort serve the estate in- 
terest against the resistance the nominated fiduciaries are compen- 
sable out the general estate and, their right compensation being 
superior the claims creditors, their fees are not recoverable the 
administrators for the purpose paying claims. However, attorneys 
who settled litigation involving the estate and stipulated that they 
would wind the estate without additional compensation, were re- 
quired refund part the fees which they had received when they 
failed render the additional services required wind the estates. 
However, the administrators were not entitled refund fees paid 
the attorneys for services rendered the administrators 
individuals, since under the settlement agreement the beneficiaries as- 
sented payment the attorneys out estate funds. 


Merger Annuity with Intestate Share 


Yeisley, Pennsylvania Supreme Court, No. 144 


testamentary gift annuity does not merge with the legatee’s 
intestate share the residuary estate. 

this will, the testator gave his daughter annuity $25 
month for life. Because failure charitable gift, his residuary 
estate, which amounted almost $33,000, descended intestate prop- 
erty. The testator’s sole heirs were his daughter and the daughter 
deceased son. One-half the residuary estate was awarded the 
daughter, and the other half was awarded the granddaughter. 

The granddaughter asserts that she entitled immediate payment 
her undivided one-half share. She maintains that the testamentary 
directions concerning payment the annuity the daughter merged 
with the daughter’s intestate share the residue. There merit 
this contention. Where interests have been held merge, the bene- 
ficiary possessed life estate the whole and also vested interest 
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the remainder. the instant case, there was intestacy only the 
residue. the will that the daughter entitled her annuity, 
and law she acquires intestate share the residue. There can 
question merger. The trial court correctly set apart suitable 
sum insure payment the annuity, and distributed the balance 
equally between daughter and granddaughter. 


/ 


Descent 


Estate Hobart, California District Court Appeal, Civ. No. 13,528 


Securities transferred the owner himself and woman con- 
templated marrying, joint tenants, did not pass this woman 
descent upon the death the original owner, even though the securities 
were reissued their names husband and wife subsequent their 
marriage, but passed her surviving joint tenant, since the interest 
vested the woman joint tenant through the initial issuance her 
name and the name the owner and such interest was not changed 
the subsequent reissuance the same parties change the 
name the woman her married name. 


Substitutionary Gift 


Fansten’s Estate, Pennsylvania Orphans’ Court 


will devising life estates and providing that upon the death the 
life tenants the property was named beneficiary “or her 
issue,” was construed giving substitutionary gift the issue where 
the named beneficiary died prior the termination the life estate. 


Effect Personal Liability Executor Statutory Provisions 
for Continuing Decedent’s Business 


Johnston Long, California Supreme Court, 181 Pac. Rep. (2d) 645 


Section 572 the California Probate Code provides that “the court 
may authorize the executor continue decedent’s business subject 
such restrictions may seem the court for the best interests the 
testator.” While defendant, executor, was operating garage under 
authority obtained virtue this statute, plaintiff was injured due 
negligence employee the concern. appeal from verdict 
against the defendant his personal capacity, was held affirmed. 
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Even though executor obtains judicial authorization conduct 
business part estate, remains personally liable for torts 
employees. 

Since, under the personal liability doctrine, the innocent executor 
has right indemnification against the estate and, theory 
subrogation, courts permit the plaintiff recover from the estate 
directly the executor insolvent, immaterial, most cases, 
whether personal representative liability imposed. 


Power Appointment; Extent; Exercise 


provision testator’s will that “my dear wife, Eva Elliott, may 
have the right dispose such portion part estate she may 
wish her own will, and should she her will duly executed, dispose 
any portion estate, then direct said trustee the executors 
this will, the case may be, first pay all such legacies bequests 
from said residue, and use the balance said estate pay the follow- 
ing nine bequests and then pay all the residue remainder 
estate, after carrying out the aforesaid provisions, Yale University” 
gave testator’s widow general and beneficial power appointment 
over his residuary estate, not cut down the subsequent provision for 
payment the nine bequests designated testator’s will, since those 
bequests were paid only with the property left after all the 
bequests were taken care of; however, the residuary clause 
the widow’s will did not operate exercise the general power 
appointment since she limited such exercise specific legacies desig- 
nated her will. 


Suit Follow Estate Assets; Deficiency Judgment Mortgagee 


Emigrant Industrial Savings Bank New Rochelle Trust Co. 
Supreme Court, No. 392 

Although the mortgagee real property decedent obtained de- 
ficiency judgment against only the executor the estate, the fore- 
closure action which both the executor and trustee the estate were 
parties, and the general rule that plaintiff who does not make 
motion for deficiency judgment against the person liable therefor the 
foreclosure action may not obtain deficiency any other action 
proceeding, that rule has application and does not prevent the 
mortgagee’s enforcement payment the judgment those who may 
ultimately liable for such payment through subsequent action 
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follow the assets the estate which passed from the executor the 
trustee for the benefit legatees and beneficiaries. This especially 
true where, here, the executor and trustee owned the property and 
was position take whatever steps were necessary protect its 
interests trustee and the interests the beneficiaries the trust. 


Revocation Totten Trust 


will giving $10,000 legacy testatrix’s brother for whom she 
had established Totten Trust accounts banks aggregating $15,876 was 
such decisive act disaffirmance and revocation the Totten Trust 
overcome the presumption that absolute trust was created 
favor the brother the death the testatrix, especially view 
the fact that testatrix’s assets consisted wholly deposits the banks, 
Totten Trusts and personal accounts the proportion $16,600 
$7,000. 


Disposition Trust Income; Death Joint Life Tenant 


direction that two-thirds the net income trust testator’s 
residuary estate paid the use testator’s wife and that one-third 
paid the use testator’s brother “during their natural lives and 
upon the death either both their proportionate share the net 
income revert the trust” was construed creating single trust 
continue for the joint lives the widow and brother, and upon the 
death the brother during the the widow, the brother’s 
share net income was paid the widow until the termination 
the entire trust upon her death. 


Exercise Testamentary Power Appointment 


Reforwich, Pennsylvania Orphans’ Court 


Where donee testamentary power appointment does not 
his will dispose the appointed estate such manner would 
clearly subject the appointed estate claims his creditors 
transfer inheritance taxes, the appointment said “relate back” 
the time creation the power and operate had been con- 
tained the donor’s will. the other hand, where the donee’s dis- 
position the appointed estate makes the estate subject the claims 
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his creditors, where mingles the appointed estate with his own 
make both subject payment legacies his debts, the 
appointed estate should awarded the executor the donee’s es- 
tate for purposes distribution under the provisions the donee’s will. 


Determination Remaindermen 


Where will created residuary estate for the benefit the testa- 
tor’s niece for life, with remainder her death her issue, failing 
which her mother, with alternative provisions default issue and 
the death the mother the life tenant’s next kin, the next kin 
were determined the date the life beneficiary’s death, not 
the date the testator’s death, since all the remainders were con- 
tingent, evidencing intent postpone vesting until the termination 
the trust. 


Abatement Legacies; Preferential Character Trust 


the event the assets estate were insufficient fully set 
trust created will and other assets were sold produce cash with 
which pay legacies bequeathed the will, the trust was required 
abate partially with the general legacies, and the fact that the primary 
life beneficiary under the trust was near relative was, and itself, 
not sufficient indicate that the trust was preferred gift abated 
subsequent the demonstrative legacies established the will. 


Descent Community Property 


Miller, California Supreme Court, No. 19848 


Prior 1921, the decedent and his wife were domiciled Iowa, 
where the decedent accumulated certain property result his 
earnings from the operation drug business. Such property would 
have been community property the parties had been domiciled 
California. 1921, the decedent retired from business, and and his 
wife established their residence California, where they lived until the 
decedent’s death 1945. the time death, the parties held 
joint tenancy property having total value more than $63,600, 
which $36,600 was the value real estate located California. The 
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widow asserted that all property, both real and personal, should 
treated community property. 

Section 201.5 the Probate Code provides: “Upon the death 
either husband wife one-half all personal property; wherever 
situated, heretofore hereafter acquired after marriage hus- 
band wife, both, while domiciled elsewhere, which would not have 
been the separate property either acquired while domiciled 
this state, shall belong the surviving spouse. 

The statute must interpreted applying personal property 
that form death which derived from any property acquired while 
domiciled elsewhere which would not have been separate property 
acquired while domiciled California. Consequently, the probate 
court erred sustaining the claim “community exemption” with 
regard the real estate. 


Deviation from Terms Trust; “Cy Pres” Doctrine 


Trustees Pittsfield Academy Attorney General New Hampshire, 
Supreme Court, No. 3702 


Under the rule that the passage time and changes circumstances 
allow court equity permit deviation the manner accom- 
plishing the main purpose the testator, or, necessary, apply the 
doctrine “cy pres,” this court permitted the trustees trust for the 
establishment “Pittsfield Academy” for the “dissemination use- 
ful knowledge and the promotion arts and sciences” sell the land 
and buildings and use the income from the proceeds such sale for the 
maintenance public high school, since the grantor’s specific purpose 
establish and maintain independent educational institution known 
“Pittsfield Academy” impossible execution this time, but his 
general plan disseminate knowledge will still fulfilled. 


Trust Creation; Payment Joint Tenancy Note 


Fish Security-First National Bank Los Angeles, California Supreme 
Court, No. 19629 

surviving joint tenant’s allegations that sums paid and received 
decedent note which the decedent and claimants were 
joint tenant payees were paid decedent and received 
her “as Trustee for the joint use herself and this plaintiff 
(claimant) during their lifetimes, and for the sole use 
the survivor after the death either” sufficiently pleaded the 
existence trust under which the surviving joint tenant claimed 
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and had the right recover from decedent’s estate the joint tenancy 


funds which decedent had received from the maker the note and 
deposited her sole bank account. 


Distribution Liquidating Dividend 


Laurent Randolph, Kentucky, Court Appeals 
extraordinary dividend paid shareholders upon liquidation 
the corporation, some whose stock was held trust, was distributable 
the life tenant the trust, whether the Kentucky, Massachusetts, 
Pennsylvania rule was applied, because was cash and represented 
earnings accumulated after the beginning the life estate. 


Election Take Capital Sum Lieu Annuity 


Feiler Feiler, Ohio Supreme Court, No. 31082 


The children testatrix reason the claimed failure trust 
and the fact that the proceeds from the sale real estate are directed 
used eventually the purchase annuities for the children bene- 
ficiaries, not have the right presently vested with the fee 
simple title the real estate lieu the annuities, after such bene- 
ficiaries made demand and election therefor, since testatrix intended 
that they receive the annuities whenever the realty sold and since 
the trustee the trust question has six years more during which 
manage active trust (prior the exercise his discretion sell 
the real estate) and until which time the beneficiaries have right 
election. 


Suspension Power Alienation 


trust which continue for the life testator’s mother and 
then after her death for the joint lives the testator’s brother and 
sister with the income payable them equal shares and upon the 
death either the remainder the survivor does not unlawfully 
suspend the power alienation for more than two lives being, since 
the trust measured first the life the mother and second the 
life the first die the brother sister, and the fact that during 
such measuring lives income may payable more than two persons 
does not involve violation the statute. 
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Amount Principal Trust 


Central Hanover Bank Trust Co., Hoffmann, Supreme Court, 

provision that “cash and/or stocks and/or securities the 
market value $231,942” set apart the trustee for particular 
trust did not indicate intention the part the settlor that the 
trustee would empowered increase decrease the amount 
principal the trust choice securities having more less 
accrued interest income due upon them; therefore, with the prin- 
cipal the trust the precise amount $231,942 and the trust 
having received that amount principal exclusive accrued interest 
thereon, the remaindermen the trust are not entitled the accrued 
interest and income. 


Executor’s Commissions and Attorney’s Fees 


Davenport Simons, Idaho Supreme Court, No. 7373 


Since the executor deceased spouse owning community property 
must account for the entire community estate, the executor and his 
attorney are entitled compensation computed upon the value the 
entire community estate accounted for, plus the separate estate the 
deceased spouse. 


Failure Account for Assets 


executor, being primarily trustee for the benefit creditors, 
must account for his omissions with respect the recovery assets 
transferred his testator fraud creditors and his failure en- 
force valuable rights will result his personal liability which may 
enforced against such executor accounting proceeding. There- 
fore, the failure include the account the executrix herein shares 
stock fraudulently transferred her testator the extent the 
claim objecting creditor was improper and provides adequate 
basis for surcharge behalf said creditors. 


DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Appraised Value Stipulated Value 


Opinion the Attorney General, Maryland 


Decedent owned real estate and bank stock which was listed the 
inventory her estate specified amounts. After the filing suit 
the Circuit Court asking for reappraisal, compromise agreement 
was filed that court reducing the value the bank stock and rais- 
ing the value the real estate. held, however, that the inheritance 
tax computable the inventory value since, under Sec. 118, 
Art. 81, the Code, the appraised value cannot changed except 
where the appraisement modified the Orphans’ Court. The same 
rule applies with respect taxes executor’s commissions. 


Power Designate Who Shall Possess Enjoy 


Industrial Trust Company, Executor Commissioner, Circuit Court 
Appeals, First Circuit, No. 4277 

Decedent created trusts 1929 and 1937, naming his children 
and sister income beneficiaries and providing for passage the 
remainders the children’s issue. reserved power accumulate 
income and add the corpora the trusts. However, the case 
the trust for the benefit the sister, she was paid minimum 
amount $2,500 year. the income was insufficient meet the 
payment such amounts each year, resort was had the corpus. 
With respect the 1929 trusts, which included the trust for the sister, 
the trustee was given discretionary power invade the corpora for 
the benefit income beneficiaries the event sickness other 
emergency. Decedent died 1941. The corpora the trusts are held 
taxable for estate tax purposes under Code Sec. 811(c), the extent 
the property transferred the 1929 trusts subsequent March 
1931, and the extent the property transferred the 1929 trusts 
subsequent March 1931, and the extent the property trans- 
ferred the 1937 trusts. However, with respect the trust provid- 
ing for payment minimum sum before income could accumulated, 
the case remanded for the Tax Court determine whether the 
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income realized ever exceeded $2,500. the income exceeded $2,500, 
there should excluded proportionate part the corpus necessary 
produce income $2,500. did not exceed such sum, the en- 
tire corpus would excluded. 


Estate Tax Jointly Held Property 


Decedent, who died 1940, held real estate joint tenancy with 
another. Where the entire amount the value the property, except 
for $2,000, had originally belonged the survivor and had never been 
acquired from decedent for less than adequate consideration money 
money’s worth, only the amount $2,000 included decedent’s 
gross estate reason the property. 


Savings Bonds Payable Death Another 


Succession William Rabom, Supreme Court Louisiana, No. 38,332 


Decedent purchased Savings Bonds made payable his 
death another. held that the bonds were the subject gifts 
made contemplation death and that they, therefore, were taxable 
for inheritance tax purposes. They constituted personal property phy- 
sically within the State Louisiana and only became the property 
the designated beneficiary upon death the registered owner. 


Transfer Take Effect Death—Uncompleted Gift 


Estate Mary Campbell, Orphans’ Court 
Philadelphia County, Pa., No. 3781 

Decedent took daughter place where they had jointly held 
safe deposit box and showed her the amount $5,000 bank notes con- 
tained envelope. The daughter was told decedent that the 
money was for her and that decedent wanted her have it. How- 
ever, decedent then placed the envelope containing the money back 
the safe deposit box where remained until her death two years 
later, 1946. The evidence held insufficient show completed 
gift, although decedent subsequently suggested that the daughter 
make immediate use the money for necessities. The effect these 
suggestions was weakened other declarations decedent that, “if 
anything happened her,” the money was the daughter’s, indicating 
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not present gift but rather future one take effect death. There- 
fore, the cash taxable the subject transfer take effect 
death. 


Transfer Effective Death 


Est. Toeller Commissioner, Circuit Court Appeals, 
Seventh Circuit, No. 9188 

1930, decedent transferred property trust for the benefit 
his wife and children, retaining the income for life excess payments 
the wife and children. The trustee was given the right, exercisable 
its absolute discretion, invade the principal for decedent’s benefit 
should suffer misfortune sickness. The exercise the trustee’s 
discretion held governed external standards create enforce- 
able fiduciary obligation, that the transfer taxable one take 
effect death. was possible for such invasion take the entire 
corpus, the entire value the corpus includible. 


Determination Gain Loss 


Fulton Iron Works Company Commissioner, Tax Court, 
Memo, Docket No. 13077 
For purposes determining gain loss upon sales stock, the 
correct basis was held $45 per share, value the stock open 
sales and arm’s length transactions, rather than $35 per share, the 
price which shares were sold attract minority shareholders, key 
employees taxpayer’s predecessor, and management personnel. 


Taxability Annuities 


The executor the estate petitioner’s mother, pursuant the 
mother’s will, purchased from insurance company 1942, annuity 
contract for single premium payment $30,559 calling for the pay- 
ment petitioner during her life $70.90 per month and providing 
that petitioner was entitled participate the divisible surplus the 
company which should apportioned and paid annually “dividends.” 
Any “dividend” apportioned could withdrawn petitioner 
cash applied her increase future annuity payments. Pursuant 
the annuity contract petitioner received, 1942, monthly payments 
the sum $283.60, and 1943 received monthly payments the 
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sum $850.80 and “dividend” the sum $253.54. Respondent in- 
cluded the sums $283.60 and $916.77 (an amount equal 
$30,559) petitioner’s taxable income for 1942 and 1943. 

was held that the amount the “dividend” was income subject 
tax. was held further, facts shown, that income received 
petitioner upon investment annuity contract not less than three 
percent thereon, and tax determined respondent not uncon- 
stitutional. 


Litigation Question Deficiency 


Elbert Collector Internal Revenue, Circuit Court Appeals 
Second Circuit, 119 327 

Under the provision section 322 (c) the Internal Revenue Code 
that taxpayer, the Commissioner’s mailing him notice 
deficiency respect his income tax for taxable year, files petition 
with the Tax Court for redetermination his tax liability, may not 
thereafter institute suit any court for the recovery any part 
the tax, suit barred although his petition filed with the Tax Court 
was dismissed for lack jurisdiction. taxpayer, when notified 
deficiency, may litigate its legality either appealing the Tax 
Court before pays bringing action against the United States 
the collector recover any overpayment. But choice the first al- 
ternative precludes the second. not the decision which the Tax 
Court makes, but the fact that the taxpayer has resorted that court, 
which ends his opportunity litigate the District Court his tax 
liability for the year question. 


Trustee Denied Tax Deduction 


Commissioner Internal Revenue Heide, Circuit Court Appeals, 
Second Circuit, 119 557 


trustee who not the business being trustee not en- 
titled deduct his income tax return sum which paid the 
corpus his trust way settlement pursuance stipulation 
accounting proceeding which objectants the accounts alleged 
that losses had occurred reason improvident and negligent ex- 
change and retention securities. 

this case Mr. was executive manufacturing company. 
the same time was trustee several family trusts, made 
his father for the benefit his sisters and their children. After the 
trusts had been existence for many years, Mr. filed intermediate 
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accounting with the Court and asked for his commissions date. 
Some the beneficiaries found fault with Mr. A’s stewardship. They 
said had been negligent holding certain defaulted invest- 
ments. avoid long-drawn-out litigation, Mr. agreed resign 
trustee, forego his commissions and pay $3,000 into the trusts. 

The Tax Court approved Mr. A’s right deduct the $3,000 his 
Federal income tax return “ordinary and necessary expense paid 
incurred for the production collection income” [IRC. §23 
(a) (2)] The Circuit Court now reverses the Tax Court. says 
expenses, deductible under Section (a) (2) the Code, 
“should not within the power the trustee avoid; they should 
result from conditions which stand the path his ‘producing’ the 
income all; they should not such interposes himself.” 
the case delinquent trustees, the Court thinks Congress could not 
have meant “subsidize” them allowing deductions for such 
items. The decision applies only trustees who not make busi- 
ness serving trustee. professional trustee should charged 
for such item, deduction would allowed under Sec. (a) (1) 
the Code, dealing with business expenses. 


Joint Tenancy—Savings Bonds 


the Matter Estate Sawyer, Probate Court 
Franklin County, Ohio, No. 122735 

Decedent, who died 1947, purchased savings bonds which she 
had issued joint names, half which her son Edward was named 
joint owner, with her son Robert named the other half. Some 
were issued within two years decedent’s death and others were is- 
sued early 1937. Some the bonds were delivered each the 
sons the time issuance, others were kept family box envelopes 
bearing the sons’ names. The bonds are held taxable under 
Sec. 5332(5), property held joint tenancy, and, since the sons 
contributed nothing the purchases, the entire value the bonds 
includible decedent’s estate. 


Power Appointment 


Guaranty Trust Co., Y., Executor, Johnson, Circuit Ceurt 
Appeals, Second Circuit, No. 20813 

Decedent, who died 1943, received general power appoint- 

ment will over the corpus trust created her sister. de- 

fault exercise the power, the trust property was pass her 
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brothers and the issue any brothers who were deceased. Decedent 
provided her will for inclusion the trust property her residuary 
estate, distributed the same beneficiaries would have taken 
default exercise the power, sister predeceased her, hap- 
pened, and the residuary estate exclusive the trust property was 
sufficient pay charges, proved the case. The brothers and 
issue those who were deceased renounced under the will. 

held that decedent clearly exercised her power within the 
meaning Sec. 403 (d)(3) the Revenue Act 1942, effective 
October 21, 1942, cause the trust property included her gross 
taxable estate. She did more than merely echo the provisions the 
trust deed, making the appointive property available for payment 
charges against her residuary estate and directing the course 
the property after her death. 


Savings Bonds Payable Death Nonresident 


Crowley’s Estate, Orphans’ Court Philadelphia County, Pa., No. 2603 


Decedent held savings bonds payable death nonresident 
beneficiary. Although the transfer was accomplished pursuant con- 
tract, was testamentary nature, and was subject Pennsyl- 
vania inheritance tax transfer take effect death. 

The United States collects death duties, but gives aid its 
laws the passage title death. The State collects death duties 
jointly owned property which passed survivorship, property 
conveyed contemplation death, and property conveyed 
take effect possession enjoyment death. help from the 
State court action required complete these transactions. The 
tax justified tax upon what substance testamentary act 
citizen the State. The transaction now under consideration 
gift take effect possession enjoyment the death the donor. 
Decedent was citizen this State. Decedent’s testamentary acts 
with respect thereto may taxed. 


Charitable Bequests 


Decedent, resident California, her will bequeathed the 
residue her estate, consisting more than her estate, 
charitable organizations. She was survived her husband and 
sister. The husband was named and served one the executors. 
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The will was admitted probate and the estate administered the 
California Court having jurisdiction such matters. The statutes 
California provided that while legacies charities were valid, they 
“may not collectively exceed one-third the testator’s estate against 
[the testator’s] spouse sister.” With the explicit consent de- 
cedent’s husband and the tacit consent her sister, the estate, pur- 
suant the orders the California Court, was distributed according 
the terms her will. 


Contemplation Death 


Bell, Executor United States, District Court, Minnesota, No. 1087 


1935, decedent, the age 71, created trusts with his sisters 
named life beneficiaries. the sisters survived him, the corpora were 
distributed them. survived them, the corpora were 
distributed they should appoint or, the absence such appoint- 
ments, the heirs law. retained power trustee terminate 
the trusts, and cause the corpora distributed the sisters. 
1943, exercised his power and caused the corpora distributed 
the sisters. then, was years age. His death occurred 
little over months after his termination the trusts. 


held, the facts that neither the creation the trusts nor their 
subsequent termination was contemplation death. The trusts were 
both created and terminated order make the sisters financially 
independent. addition, the termination was motivated decedent’s 
desire reduce his income taxes. 


Employees’ Trust 


The petitioners were employed company which established 
noncontributory pension plan for the exclusive benefit its employees. 
trust which formed part the plan gave them the right lieu 
retirement continue employees and receive annuity benefits. Since 
the petitioners were then beyond the retirement age the company 
contributed funds the trust for the purchase single premium an- 
nuities for their benefit. Two the petitioners were stockholders, di- 
rectors and officers the company, well the trustees and two 
the three members pension committee under the trust. 

was held that the petitioners were bona fide beneficiaries 
trust which qualified under section 165, applicable 1941 and 1942, 
and are taxable under that section only the amounts actually dis- 
tributed them during those years. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Mortgage Lending 


OSEPH Dodge, president 

the American Bankers Associa- 
tion, has urged that more caution 
exercised the granting 
mortgage credits. 
fore regional savings and mort- 
gage conference the association, 
noted that banks are approach- 
ing the point where lending 
apt restricted; deposits are 
longer growing rapidly and 
much lending power has been ab- 
sorbed. The volume loans and 
mortgages has expanded sharply 
the past two years, and those in- 
stitutions which follow the prin- 
ciple allocating appropriate 
total mortgage investments 
relation deposits and capital can 
recognize the forthcoming tight- 
ness. 

Mr. Dodge points out that every 
banker must bear mind the fact 
that reserve available mort- 
gage credit must maintained for 
the possible use local mortgage 
borrowers, who are the backbone 
his business. banker,” 
states the ABA president, “should 
let himself drift condition 
where his local customer home 
buyer, who can make reasonable 
down payment and borrow con- 
ventional terms, cannot obtain the 
credit which should 
available.” 

The same principles which are 
inherent every other borrowing 
relationship, observed, also 


apply the administration the 
mortgage loan account. this 
connection, the following funda- 
mentals are emphasized: 

The obligation protect 
creditors and stockholders. 

The obligation protect the 
borrower against assuming un- 
repayable debt, and the guarantor 
against unreasonable claims. 


under today’s conditions—of look- 
ing beyond the mere status the 
borrower’s income with relation 
the mortgage payment. This means 
taking into consideration the total 
all debts and obligations and the 
fact that current income may 
above normal. put con- 
cretely, the ability carry mort- 
gage payments through the term 
the loan will determined 
the effect total debts against 
current income, well what 
may happen that income under 
less favorable conditions. 

recent years, the return 
mortgage loans has been reduced 
materially. Interest rates are now 
one quarter one third lower. 
Furthermore, amortization pay- 
ments have been extended over 
longer period years, and larger 
loans have been granted with re- 
lation property value. 

“There have been extremely 
easy terms for loans,” states Mr. 
Dodge. “In many cases, veterans 
can borrow the total purchase 
price. Under FHA, others can bor- 
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row per cent the appraised 
value new construction. Loans 
are guaranteed insured the 
Government protect lenders 
who otherwise could not take such 
unwarranted risks with the funds 
intrusted their cares de- 
positors. Interest rates are 
per cent, and sometimes less. 
Monthly payments 
have been extended over longer 
terms years, two three 
decades. All this easy credit,” 
continues, “has been the major 
factor creating market which 
has produced higher 
prices for homes and made pos- 
sible for more buyers compete 
for the new homes available. There 
has been nothing this process 
help create real values low-cost 
housing. There only high-cost 
housing had any price.” 

After fourteen years rising 
real estate markets, the test 
good mortgage lending will the 
situation borrowers under con- 
ditions less favorable than have 
existed recent years. 


Business Outlook 


the International Statistical Bu- 
reau, the belief that “the 
next few months will ones 
watchful waiting.” Discussing the 
conflicting forces affecting the 
course business activity, Mr. 
Zelomek notes that the economic 
and price structure has weakened 
many respects during the past 
twelve months. This evidenced 


the following facts: 
Inventories are much higher. 
Prices are higher. Before the 
recent set-back, the wholesale price 
index again rose toward the peak 
reached 1920. 
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Unit volume has begun 
lag. This has been apparent re- 
tail trade circles. 


Exports have been declining. 
The record high was reached the 
second quarter 1947. While 
true that the ERP program will 
curb the decline, net exports will 


There has been deteriora- 
tion the financial position 
business. the same time that 
business has been reporting large 
earnings, financial requirements 
have necessitated the raising 
substantial amounts additional 
funds. Current position has been 
impaired; cash 
have declined, while inventories 
and accounts receivable have ad- 
vanced. 


Credit conditions have tight- 
ened. Monetary authorities have 
taken several small steps de- 
signed tighten credits; addi- 
tion, banks have adopted policy 
voluntary credit restriction. 


result, has been more difficult 


obtain new money, and costs are 
somewhat higher—although low 
compared with earlier standards. 
Thus, inventory speculation and 
excessive buying have been dis- 
couraged; also, plant expansion and 
modernization programs are being 
reappraised. 


World agricultural conditions 
have improved. Further declines 
farm prices may prospect 
and this may tend influence 
other prices sympathetically. 


should recalled that there 
was small decline 
last year, which was interrupted 
and reversed. However, since the 
general position business now 
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seems weaker, would ap- 
pear though renewal the 
decline were prospect, all other 
things being equal. 

However, Mr. Zelomek ob- 
serves, the offing are war scares. 
Mr. Zelomek does not feel that 
war imminent, and merely 
related developments 
affecting the economy whole. 
this connection, points out 
that the increase defense spend- 
ing means more Federal purchases 
and orders for 
Then again, the reduction per- 
sonal income taxes will helpful 
retail sales. These stimulating 
factors, however, must judged 
relation the over-all economic 
picture. 

Since the beginning the year, 
has been evident that the infla- 


tionary price trend was gradually 
giving way the opposing force 


deflation. Now, the cross-cur- 
rent created the war scare and 
tax reduction should tend re- 
tard the rate downward read- 
markets. 


Nevertheless, Mr. Zelomek con- 
cludes that one basic difficulty re- 
mains. That too much produc- 
tion too high price. Domestic 
and foreign demands seem have 
passed their peak and, even 
their peak, such demands were sat- 
isfied with something spare for 
inventory. Accordingly, many 
businessmen still believe that 
downward adjustment prices 
and production may occur. They 
feel that some such readjustment 
necessary before longer-term 
period high-level activity, based 
less vulnerable price struc- 
ture, can get under way. 


Bank Supervision 


Lindsey Warren, Comptroller 
General the United States, has 
recommended that the Treasury 
and Federal Reserve Board di- 
vested important bank super- 
visory powers. All duties bank 
supervision and examination, 
suggests, should 
those the Federal Deposit In- 
surance Corporation. 

Banking laws now divide the 
responsibility for bank examina- 
tion and supervision among three 
Federal agencies. this connec- 
tion, should noted that the 
Comptroller the Currency ex- 
ercises authority over 5,012 na- 
tional and district banks, the Fed- 
eral Reserve Board over 1,872 state 
and member banks, while the 
FDIC supervises 6,642 state non- 
member banks. 


Reason for Comptroller War- 
ren’s recommendation the view 
that the FDIC’s responsibility for 
protecting bank resources against 
potential losses makes impera- 
tive that the Deposit Corporation 
“be privileged determine, its 
discretion, the status its deposit 
insurance risk without being sub- 
ject the administrative decisions 
another agency.” 

understood that the posi- 
tion the Reserve Board one 
favoring close co-operation among 
the three supervisory agencies. 
More specifically, the Board would 
probably oppose any arrangement 
whereby bank supervision and ex- 
amination could directed the 
exclusion the broader aspects 
fiscal and monetary 
Some ten years ago, pointed 
out, the annual report the Re- 
serve Board remarked that bank 


examination and national eco- 
nomic policies were often cross- 
purposes. The Reserve Board 
would not like see supervisory 
authorities exercise pressure the 
banks increase their liquidity 
time when other agencies the 
Government are exercising efforts 
counteract deflationary tenden- 
cies. 


Bank Credit 

recent issue the Federal 
Reserve Bulletin declares that the 
forces underlying the rise money 
rates may expected continue. 
This based the assumptions 
that current high levels demand 
and production will maintained 
and the possibility that prices 
may rise further. Business, 
pointed out, will still require 
substantial volume external fi- 
nancing order pay for further 
additions plant and equipment, 
inventories, and receivables. 
other words, internal financing 
made possible current and ac- 
cumulated earnings, and earned 
depreciation allowances, will 
insufficient. 
Furthermore, anticipated 
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that individuals will borrow more 
finance the acquisition homes 
and durable goods. Also, the vol- 
ume State and local government 
security issues will continue large. 
Such flotations will cover the cost 
additional construction projects 
and veterans’ bonuses. Finally, 
the foreign demand for credit will 
large spite improving eco- 
nomic conditions some countries. 

Since savings available for in- 
assets may decline further—or, 
least, cannot expected in- 
crease substantially—there will 
continuous demand for bank 
financing. Thus, bank loans and 
investments, other than US. 
Government securities, should rise 
further. Obviously, such ex- 
pansion bank credit would con- 
tribute resumption the gen- 
eral price rise the prevention 
desirable readjustment among 

should observed that re- 
serves meet the growing de- 
mands for bank credit will become 
available through gold imports, 
can readily obtained banks 
through the process selling Gov- 
ernment securities the Reserve 
Banks. view its responsi- 
bility for maintaining orderly 
and stable market for such securi- 
ties, the Federal Reserve System 
would not able, under existing 
powers, limit the ability 
banks meet all the credit de- 
mands forthcoming. Consequently, 
the absence additional Fed- 
eral Reserve authority influence 
banking conditions, the primary 
check future bank credit ex- 
pansion will through such vol- 
untary restraint may exer- 
cised lenders and borrowers. 
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ACCEPTANCES 


Book 


BANK CREDITS AND ACCEPTANCES 
INTERNATIONAL 
MESTIC TRADE. Wilbert Ward 
and Henry Harfield. Third 
New York: Press: 1948. Pp. 
This new edition thor- 
oughly revised this useful book. The 
book starts with the commercial frame- 
work international sale goods 
with summary statement the nature 
and some the problems such 
sale. There follows catalogue the 
types commercial letters credit 
which have been designed operate 
this framework. Next, the documents are 
taken up, and that context, certain 
the seller’s duties, buyer’s rights, and 
the bank’s privilege non-payment are 
discussed. Turning the goods, there 
discussion their use security 
both warehouse and means the 
trust receipt device. The versatility 
the commericial letter credit 
instrument finance emphasized 
discussion acceptance financing and 
the assignability the instrument. And, 
finally the need suggested for further 
progress the program for stabilization 
forms and practices which contribute 
much the usefulness the bank 
credit and acceptance. 


ADVERTISING 
Article 

BANKS ADVERTISE FOR DEPOSITS. 

John Mack, Jr. Banking. April, 

1948. Pp. 88. Checking accounts and 

savings deposits are the chief objectives 

bank advertising this year. 

AGRICULTURAL CREDIT 
Article 


TWO FARM LOAN PROGRAMS BENE- 


FIT BOTH FARMER AND BANK. 
Roy Young and Graliker. 
Bankers Monthly. March, 1948. Pp. 12. 


ANNUAL REPORTS 

Article 
THE NEW LOOK ANNUAL RE- 
PORTS. Harry Odle. Burroughs 


BANKING INFORMATION 


the Harris Trust Savings Bank, Chi- 


Clearing House. March, 1948. Pp. 22. 
their latest annual statements banks 
have gone beyond all previous efforts 
interpreting the facts and figures. 


AUDIT CONTROL 
Article 


AUDIT CONTROL MAY HAD 


WITHOUT OFFICIAL AUDITOR. 
Bankers Monthly. March, 1948. Pp. 32. 
Describes auditing technique adapt- 
able for smaller banks. 


BANK ACCOUNTING 
Article 


WHAT THE MOST FEASIBLE 


METHOD UN- 
EARNED DISCOUNT INSTALL- 
MENT 
gram. March, 1948. Pp. 


BANK AUDITING 
Article 


THE BANK AUDITOR AND SUPER- 


VISORY AUTHORITIES. Paul 
Mitchell. Bank Auditgram. March, 
1948. Pp. 20. Discusses the relation- 
ship between the bank auditor and the 
supervisory authorities. 


BANK OPERATIONS 
Article 


RESEARCH-DEVELOPED STAND- 


ARD TELLER’S UNIT. Dominic 
Armanino. Burroughs Clearing 
House. April, 1948. Pp. 22. Describes 
new, streamlined “Ideal Unit” 
recently adopted San Francisco 
bank after more than two years re- 
search and study 


BANK PROFIT SHARING 
Article 


PROFIT SHARING SUCCESS- 


Trusts and Estates. March, 
1948. Pp. 240. years experience 


BANK SALARIES 
Article 


SALARY SCHEDULE NEEDED 


FOR EACH JOB. Ray Miller. 
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BONDS TODAY! 


Bankers Monthly. Pp. 18. plan for 
the relative value bank 
jobs. 


BANK SUPPLIES 
Artiole 
ECONOMIES COST AND LESS 
WASTE WITH THIS SYSTEM 
STOCK CONTROL. Ruhl- 
man. Bankers Monthly. March, 1948. 


Pp. 10. Explains efficient system for 
handling bank’s supplies. 


BOARD DIRECTORS 
Article 

HERE PLAN WHICH MAIN- 
TAINS THE MOST USEFUL BOARD 
DIRECTORS. Bankers Monthly. 
March, 1948. The president 
explains the policy maintaining use- 
ful board with qualities which will really 
assist the bank’s management. 


CHECKS 
Article 
CHECK ROUTING SYMBOL EXPERI- 
ENCE. Melvin Miller. Banking. 
April, 1948. Pp. Increased efficiency 
and expense are revealed. 


CONSUMER CREDIT 
Article 
WARNING SIGNALS CONSUMER 
CREDIT. Anton Friedrich. 
Banking. April, 1948. Pp. 56. Ratio 


good loan prospects total loan appli- 
cations now likely decrease. 


CRIME 
Article 
FOUR HELPFUL STORIES HAN- 
DLING HOLDUP MEN. 
Monthly. March, 1948. Four 
holdup stories which should helpful 
every banker. 


ECONOMICS 
Article 

MONETARY ASPECTS THE 
NOMIC SITUATION. American Eco- 
nomic Review. March, 1948. Pp. 42. 
the potential inflation the United 
States left work itself out, 
only too likely that the end popular 
resentment the rise prices will in- 
sist measures calculated after all 
cause the deflation which every one 
intent preventing. 


Book 

MANAGERIAL ENTERPRISE: ITS 
GROWTH AND. METHODS OP- 
ERATION. Oswald Knauth. New 
York: Norton Company. 
1948. Pp. $8.00. Today, corpo- 
rate enterprise constitutes far the 
more vital half our economy 
the source unparalleled production. 
Yet the same time offends many 
our cherished concepts free enter- 
prise. Here penetrating analysis 
this conflict between practice and theory, 
the resolution which desperately 
important the future our society. 


FINANCE 


Book 


FINANCIAL 
Jules Bogen. New York: Ronald 
Press. 1948. Pp. 1289. $7.50. This 
the third revised edition this valuable 
book for bankers, investors and financial 
managers. valuable work reference 
for all concerned with any phase 
banking, investment finance. 


FOREIGN TRADE 
Book 


INTER-AMERICAN ECONOMIC RE- 
LATIONS: PROBLEMS AND PROS- 
PECTS. Richard Behrendt. New 
York: 
Economic Policy, 405 West 117th Street. 
1948. Discusses the principal issues 
present inter-American 
tions and some constructive ways in- 
ter-American trade promotion. 


SECURITY, 


INTEREST RATES 
Article 

THE COST CREDIT AND CAPI- 

TAL. Federal Reserve Bulletin. March, 


1948. Pp. 269. trends the 
cost credit. 


INTERNATIONAL BANK 


Booklet 

QUESTIONS AND ANSWERS ABOUT 
THE INTERNATIONAL BANK FOR 
RECONSTRUCTION AND DEVEL- 
OPMENT. Washington, Office 
Public Relations, International Bank, 
1818 Street, 1948. Pp. 
Gratis. Although the International Bank 
for and Development 
has been existence since December, 
1945, there still lack understand- 
ing what the Bank and how 
functions. This booklet intended 
give, question and answer form, brief 
description the purposes, organization, 
procedure and operations the Bank. 


INVESTMENTS 
Articles 

gene Dickhuth. Banking. April, 1948. 
58. The large-scale shifts from Treas- 
ury bonds short-term securities 
commercial banks would seem reflect 
prevailing uncertainties this time. 

OUR CHANGING INVESTMENT 
PORTFOLIO. Sherman Adams. 
Mid-Western Banker. January, 1948. 
18. Why very important right now 
for banker watch his investments. 

YOUR BOND INVESTMENT RECORD. 
National Auditgram. March, 1948. 
Pp. 12. Describes system for recording 
bond investments worked out the 
Committee Problems Smaller 
Banks the National Association 
Bank Auditors and Comptrollers. 


MONEY AND BANKING 
Book 


THE ECONOMICS MONEY AND 


BANKING. Lester Chandler. New 
York: Bros. 1948. Pp. 
$4.50. This comprehensive and 
authoritative discussion the functions 
money, credit and banking the 
economic system, presented with unusual 
simplicity and clarity. Emphasis 
placed upon the importance mone- 
tary policy, the broad sense, for the 
formation capital, the level na- 
tional income both money and real 
terms, and the level employment. 
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PERSONNEL 
Articles 
SALARY 
Walter Kennedy. Burroughs Clearing 
House. April, 1948. Pp. 17. Some 
practical principles involved setting 
rather than haphazard, wage 

es. 


NEW VISUAL AID PERSONNEL 
TRAINING. Preston Reed. Bur- 
roughs Clearing House. 1948. 
Pp. 24. Now available all banks 
cost—a series sound slide films which 
are proving real help improving 
employee-customer relations. 


Books 


CONSTRUCTIVE LABOR RELATIONS. 
Princeton, Industrial Relations 
Section, Department Economics and 
Social Institutions, Princeton University. 
1948. Pp. 115. $2.00. This report 
deals with labor relations four com- 
forces, policies, procedures and condi- 
tions that promote good union-manage- 
ment relations and the problems 
which arise under more mature collective 
bargaining. 


PRINCIPLES PERSONNEL TEST- 
ING. Lawshe, Jr. New York: 
McGraw-Hill. 1948. Pp. 227. 
Here practical treatment the ac- 
cepted procedure for selecting, validat- 
ing, and using personnel tests business 
and industrial situations. 
sive scope but simple presentation, 
the book covers the various types 
tests and cites pertinent examples from 
the literature indicate those kinds 
situations which specific kinds tests 
have been useful. 


POSTCARD CHECKS 
Article 

“ASK ABOUT OUR CHECKS.” 
National Auditgram. March, 1948. 
Pp. 28. Tell how Indiana bank in- 
augurating postcard check service for 
convenience and economy paying 
monthly bills depositors. 


SAVINGS DEPARTMENT 
Article 

STAMP PLAN FOR SPECIAL SAVINGS 

ACCOUNTS. Beryl Salisbury. 
Burroughs Clearing House. March, 1948. 
Pp. 26. For Christmas, tax, insurance 
vacation savings, more than 100 
eastern banks now use special stamp 
plan described this article. 


SECURITY AGREEMENTS 


Article 


THE CASE FOR GENERAL SECUR- 
ITY AGREEMENT. Llew- 
ellyn. Banking. April, 1948. Pp. 50. 
Banks use variety detailed security 
protective clauses each collateral 
note, each trust receipt transaction, each 
guaranty and other instrument. 
recommended this article that such 
clauses removed from these forms and 
put into comprehensive underlying 
security agreement. 


SERVICE CHARGES 
Article 
BANK COSTS SERVICE 
CHARGES. Charles Gable. Na- 


tional Auditgram. February, 
16. 


SMALL BUSINESS CREDIT 


Book 


THE SMALL BUSINESSMAN AND HIS 
BANK. Gerald Francis. Wash- 
ington, Department Commerce. 
cents. this little primer the 
new prospective businessman will find 
fundamental information and suggestions 
bank loans. 


TRUST DEPARTMENT 


Articles 


COMMON TRUST FUND DEVELOP- 

MENTS. Carl Fenninger. Trusts 
and Estates. March, 1948. Pp. 207. 
Ten year record proves their value. 


Ninety per cent the 12,011 
banks which clear their checks 
through the Reserve 
Banks are now using the check 
routing symbol which was intro- 
duced jointly the Bank Man- 
agement Commission the Amer- 
ican Bankers Association and the 
Federal Reserve System June, 
1945, according survey just 
completed the Committee 
Collections the Reserve Banks. 

The routing symbol series 
digits which indicates the Fed- 
eral Reserve District which the 
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Check Routing Symbol Now Used Per Cent 
All Eligible Banks. 


TRUST AGREEMENTS ARE STUFFY. 
Leon Schaefler. Trusts and Estates. 
March, 1948. 222. Trust agreements 
are needlessly involved, complicated and 
incomprehensible. Tells what could 
done about it. 

TRUST DEPARTMENT EXPENSE 
CONTROL. George Robinson. 
March, 1948. 
Pp. 16. order realize profit 
the trust department expenses must 
controlled. This article offers some sug- 
gestions. 

TAXES 
Book 

THE IMPACT THE UNDISTRIB- 
UTED PROFITS TAX, 1936-1937. 
George Lent. New York: Colum- 
bia University Press. 1948. Pp. 202. 
$2.50. Few episodes American tax 
history have been more significant than 
that the undistributed profits tax. 
Enacted 1936, was effectively re- 
pealed after brief but eventful life 
only two years. While perhaps other 
Federal tax measure has had more pro- 
found effect existing practices and 
policies business, and few have had 
such broad implications for the whole 
economy, adequate statistical study 
has ever been made. Dr. Lent’s book 
fills this gap. 


SAVINGS BONDS 


Article 


THE SECURITY LOAN DRIVE. Bank- 
ing. April, 1948. Pp. 54. Banks co- 
operate new drive sell savings bonds 

relieve inflationary pressures. 


drawee bank located, the Fed- 
eral Reserve Bank branch serv- 
ing the drawee bank, and the avail- 
ability funds after the check has 
been received the Federal Re- 
serve Bank branch. 
printed immediately below the 
bank’s A.B.A. transit number 
the upper right-hand corner 
checks. 

The survey shows that the rout- 
ing symbol use the Boston, 
New York, Cleveland, Richmond, 
Dallas, and Atlanta Federal Re- 
serve Districts almost all banks. 


ANNOUNCING 


TRUST ADMINISTRATION 
AND TAXATION 


WALTER NOSSAMAN 


Former Trust Counsel of Security-First National Rank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


Condensed Work— 


Based many years actual practice, exclusively 
the fields trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed practical, working brief, pointed the day-to-day 
problems the creation and administration trusts. 


Including for practicality, subjects not usually found 
works trusts: Perpetuities, Restraints Alienation, 


Accumulations, Property Law, Powers Appointment, 
Future Interests, Virtual Representation, etc., insofar they 
apply trusts. 


Including large section TRUST FORMS, inter- 
spersed with variant clauses that hundreds separate 
conditions can covered. Suggestions use the clauses 
are also interspersed. 


EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


Volumes—Price $20 


THE BANKING Send NOSSAMAN, TRUST ADMINIS- 
LAW JOURNAL TRATION AND TAXATION, Volumes, 
465 MAIN Price $20.—two week FREE APPROVAL. 


CAMBRIDGE, 
MASS. 


The next time you hear 
LISTEN 


MAY your conscience speaking. 


may saying: ‘‘Save some that 

money, mister. Your future depends 
Listen closely next time. Those are words 
wisdom. Your future—and that your 
family—does depend the money you 
put aside savings. 


this: start now the road auto- 
matic saving signing your com- 
pany’s Payroll Savings Plan for the pur- 
chase Savings Bonds. 

There’s better, surer way save 
money. Surer because it’s automatic... 
better because pays you back four dol- 
lars for every three you invest. 

now. you can’t join the Payroll 
Savings Plan, enroll the Bond-A-Month 
Plan through your checking account. 


Automatic saving sure saving- Bonds 


Contributed this magazine co-operation 
with the Magazine Publishers America public service. 
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